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PETITION FOR EXEMPTION 

( I )  - - INTRODUCTION 

( I )  ( A )  - -  PETITIONERS 
- 

- This request for exemption is submitted on behalf of the following 10 petitioners. 

Dallas E. Butler 
2021 Hayes Street 
Hollywood, FL 33020 
DOB 4/25/38 

Jeannie C. de Lamos 
4723 Moa Street 
Honolulu, HI 968 16 
DOB 2/9/42 

Alan J. De Sa 
1816 Sutton Avenue 
St. Denis, MD 21227 
DOB 7/5/41 

Woodrow M. Hassinger 
3 105B Norman Drive 
Alexandria, LA 71303-5747 
DOB 10/24/40 
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Rudy Mack, Sr. 
6422 Chestnut Hill Road 
Flowery Beach, GA 30542 
DOB 2/9/41 

Joe R. McCabe 
3003 Gulf Shore Boulevard North 
Apartment 501 
Naples, FL 34 103-3942 
DOB 8/27/38 

Philip B. Nash 
3780 South Roslyn Way 
Denver, CO 80237- 13 55 
DOB 4/4/38 

Michael L. Oksner 
134 Sandy Cove 
Nassau Bay, TX 77058-4326 
DOB 4/5/44 

William M. Siege1 
46-333 Ikiiki Street 
Kaneohe, HI 96744 
DOB 9/6/43 

Arthur B. Ward 
3305 Oak Hollow Drive 
Plano, TX 75093-8093 
DOB 4/27/37 

Communications on this matter should be directed to Anthony P.X. Bothwell, 
Attorney at Law, 100 First Street, Suite 100 PMB241, San Francisco, California 
94105-2632, telephone (415) 370-9571, FAX (415) 668-6178. 

( I ) ( B ) - - SECTION OF 14 CFR FROM WHICH RELmF IS SOUGHT 

The above-named petitioners request relief from irreparable harm caused by the 
age 60 rule' set forth in 14 CFR 121.383(c), their exemption from the said rule to 
take effect no later than 120 days from the date of filing of this petition.2 

"No certificate holder may use the services of any person as a pilot on an ahplane engaged in 1 

operations under this part if that person has reached his 60* birthday. No person may serve as 
a pilot on an airplane engaged in operations under th is  part if that person has reached his 60* 
birthday." 14 CFR 121.383(c). 

This petition is filed pursuant to 14 CFR 1 1.5 I(%). 2 
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( I ) ( C ) - - EXTENT OF RELIEF SOUGEIT, AND REASONS FOR 
REQUEST. 

The petitioners request that their right and privilege to pilot aircraft in commercial 
air transport operations not be subject to termination on the basis of age, but that 
they and their employers be exempted fiom the prohibitions of the rule on the 
same criteria ( ie . ,  regularly published medical and performance standards) that 
apply to pilots under age 60. The petitioners request this relief because they 
desire to continue to serve as commercial airline pilots, realizing that their service 
in such capacity will be in the public interest and compatible with aviation safety. 

( I )  ( D ) - - THE ADMINISTRATOR HAS A STATUTORY DUTY TO 
CONSIDER SAFETY AND OTHER FACTORS AFFECTING THE 
PUBLIC INTEREST WHEN DECIDING WHETHER TO EXERCIZE 
AUTHORITY TO GRANT THE EXEMPTIONS REQUESTED HERE. 

If, as the Federal Aviation Administration (the agency) asserts, the age 60 rule (14 
CFR 121.383(c)) is a safety regulation deriving fiom authority residing in the 
Administrator under 49 USC 44701(a) or (b), 49 USC 44703, or 49 USC 
44705(a), the Administrator has statutory authority to grant the exemptions 
requested here provided that the Administrator finds the exemptions to be in the 
public interest (49 USC 447010). 

In deciding whether to grant these exemptions, the Administrator has a statutory 
duty to consider the following matters identified in 49 USC 40101(c), (d), among 
others, as being in the public interest: 

--The requirements of national defense and commercial aviation (49 USC 
40101(c)(l)); 

--Regulating air commerce in a way that best promotes safety and fulfills national 
defense requirements (49 USC 40101 (d)( 1)); and 

--Encouraging and developing civil aeronautics (49 USC 40 10 1 (dX2)). 

If, however, as demonstrated conclusively infra, the rule is not safety-related but 
rather economic and/or administrative in purpose and effect, the Administrator 
has a statutory duty to consider the following additional matters identified in 49 
USC 40101(a), (b), among other factors, as being in the public interest: 

--Assigning and maintaining safety and security as the highest priority in air 
commerce (49 USC 40 10 1 (a)( 1)); 

--Preventing deterioration of established safety procedures (49 USC 40101 (aX3)); 
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--Assuring the availability of adequate secvice without unreasonable 
discrimination or unfair or deceptive practices (49 USC 40101(a)(4), (b)(3)); 

--Coordinating transportation by, and improving relations among, air carriers, and 
encouraging fair wages and working conditions (49 USC 40 101 (aX5)); 

--Strengthening the competitive position of air carriers to at least ensure equality 
with foreign air carriers, including the attainment of the opportunity for U.S. air 
carriers to maintain and increase their profitability in foreign air transportation (49 
USC 40Wa)(6), (a)(W, (e)(W; 

--Developing and maintaining a sound regulatory system as to the present and 
future needs of the commerce of the United States and the national defense (49 
USC 40Wa)(7), (b)(l)(C)); 

--Preventing unfair, deceptive or predatory practices (49 USC 40101 (a)(9)); 

--Ensuring that consumers in all regions of the United States, including those in 
small communities and rural and remote areas, have access to affordable, 
regularly scheduled air service (49 USC 40101(a)(l l), (a)(l3)); 

--Encouraging and developing practices to provide efficiency, innovation and low 
prices (49 USC 40 10 1 (a)( 1 2)). 

The Administrator’s consideration of the public interest matters as prescribed in 
49 USC 44701 ( f )  is not discretionary; “the Secretary of Transportation shall 
consider” (49 USC 40101(a), (b), (c), (d)). Nor is the statutory list of factors 
exclusive; “the following matters, among orhers” (49 USC 40101(a), (d)) 
(emphasis added). Among these other factors that actually affect the public 
interest, and which the Administrator therefore has a nondiscretionary, statutory 
duty to consider, are: 

--Obligation to deal honestly and fairly with pilots, the public, the United States 
Department of Justice, the United States Congress, the federal courts, and 
international organizations and treaty partners of the United States; 

--Need to collect and honestly assess evidence on significant issues of relevance, 
especially with respect to matters of public safety and public interest; 

--Requirement to consider all relevant evidence before making decisions on 
application of regulatory policy; 

--Obligation to act in good faith on recommendations of sister agencies of the 
Executive Branch (such as the United States Equal Employment Opportunity 
Commission [EEOC] and the National Institutes of Health [NMI) and presidential 
directives; 
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--Elimination of unjustified age discrimination in employment (see Age 
Discrimination in Employment Act, 29 USC 621, “Statement of Findings and 
Purpose”). 

The FAA has recognized the statutory authority under 49 USC 44701(f) and 49 
USC 40 101 (a), (b), (c), (d), by effectuating regulations providing for exemptions 
such as those requested here, and has spelled out the requirements for the granting 
of such exemptions (14 CFR 11.61@)). These rules require, inter alia, that 
petitioners set forth: 

--Reason why granting the exemption would be in the public interest, i.e. , how it 
would benefit the public as a whole (14 CFR 11.81(d)). 

--Reason that the grant of exemption would not adversely affect safety, or that it 
would provide a level of safety at least equal to that provided by the rule from 
which exemption is sought (14 CFR 11,8l(e)). 

( II ) - - THE REQUESTED EXEMPTIONS WILL NOT ADVERSELY 
AFFECT SAFETY BECAUSE “RE AGE 60 RULE ITSELF IS NOT EVEN 
RELATED TO SAFETY. 

In 14 CFR 1 l.Sl(e), the Administrator acknowledges the significance of safety in 
the public interest by requiring that petitioners show why a grant of exemption 
such as sought here “would not adversely affect safety,” or how it would provide 
“a level of safety at least equal” to that provided by the age 60 rule. 

The age 60 rule, however, does not now have, and it never has had, anything to do 
with safety. Indeed, the factual predicate of the rule now is exposed as false. 
This is not a safety rule and it never has been a safety rule. The sad truth is that 
the agency has misrepresented the factual basis, evidentiary support and true 
purpose of this age rule from the time it was proposed on February 5 ,  1959 to the 
time it was published ten months later, and even to the present time. The agency 
has concealed the fact that the original purpose of the rule was to serve as an act 
of pure favoritism, undoing the result of a labor-management controversy that was 
essentially economic in nature and that had been resolved through normal labor- 
management dispute resolution processes. Furthermore, throughout the entire life 
of the rule to this day, the evidence shows that the FAA intentionally, 
continuously and purposefblly has acted to preclude the production, collection 
and analysis of evidence that would tend to disprove the agency’s claim that the 
rule was established for safety purposes. 

Evidence long known to FAA, and now publicly exposed by petitioners herein, 
discloses that the rule was devised as an intentional act of economic favoritism by 
the new Administrator of the newly created FAA, motivated by a long-standing 
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personal fiiendship for an airline company chairman who had lost both arbitration 
and a strike over a management-imposed discriminatory age 60 retirement policy. 

As shown in this petition, the age 60 rule started as, and it continues to exist as, an 
intended favor to airline executives. It was started so management would not 
have to train older, senior pilots to fly the first jetliners but could instead recruit 
young aviators many of whom had military jet training. Furthermore, it has been 
kept in force so management can avoid the inconvenience and supposed expense 
of changing retirement and pension programs. 

(II) ( A )  - - THE FAA HAS, FOR “TIE ENTIRE LIFE OF THE RULE - - 
MONTHS LATER, TO TEE PRESENT DAY - - MISREPRESENTED 
FROM ITS FIRST GERM OF AN IDEA, TO ENACTMENT TEN 

THE RULE’S FACTUAL BASIS, ITS EVlDENTIARY SUPPORT AND ITS 
TRUE PURPOSE: ECONOMIC FAVORITISM (TO REVERSE THE 

WAS ESSENTIALLY ECONOMIC AND THAT HAD BEEN RESOLVED 
THROUGH NORMAL DISPUTE RESOLUTION MECHANISMS, AND 
LATER TO SAVE AIRLINES THE ADMINISTRATIVE COST AND 
INCONVENIENCE OF CHANGE). 

OUTCOME OF A LA%OR-MANAGEMENT CONTROVERSY THAT 

The origin and purpose of the age 60 rule truly had nothing to do with safety. The 
asserted factual predicate for the rule was a fiction. The Administrator’s actual 
purpose in creating the rule was not safety but, as is demonstrated below, 
unadulterated personal favoritism. At the time when the rule was established, and 
subsequently, there was no evidentiary support for it as a safety rule. Before the 
rule was put in place, there was no particular reason for concern about pilot age as 
a factor in air transport safety. 
1950s resulted from a primitive system of airspace management and bureaucratic 
obstacles to the development of the technology to correct those deficiencies. The 
known hazards in the skies did not have anything to do with the age of the pilots, 
as an historical review (znfia) clearly will e~tabl ish.~ Post-Second World War I1 

Air Carrier flight hazards that existed in the 

FEDERAL AVIATION ACT OF 1958, H.R. No. 2360,85” Cong., 2d Sess. (1958), reprinted in U.S. 
CODE & CONG. & ADMIX NEWS 3741,3742 (P.L. 85-726): “The magnitude and critical nature 
of the problem came first to general public notice, perhaps, as a result of the midair collision of 
two airliners over Grand Canyon on June 30, 1956, when 128 lives were lost. Following this 
disaster were fatal air crashes between civil and military aircraft operating under separale flight 
rules established in the Civil Air Regulations.” The accidents had nothing to do with pilot age. 

FEDERAL AVIATION ACT OF 1958, H.R No. 2360,85” Cong., 2d Sess. (19x9, reprinted in U.S. 
CODE & CONG. & ADMIN. NEWS 3741 (P.L. 85-726): “The principal purpose of this 
legislation [the 1958 FAAct] is to establish a new Federal agency with power adequate to 
enable it to provide for the safe and efficient use of the navigable airspace by both civil and 
military operations.. . . The Administrator of the new Federal Aviation Agency (1) would be 
given 1 1 1  responsibility and authority for the advancement and promotion of c M l  aeronautics 
generally, including the promulgation and enforcement of safety regulations, and (2) would be 
charged with the management of the national airspace, including responsibility for establishing 
and enforcing air traffic rules and for the deveIopment and operation of air navigation 
facilities.” The legislative history of the 1958 FAAct indicates no reason for concern about 
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growth of air commerce and an antiquated airspace management system, 
complicated by different and separate rules for military and civil aircraft, led to 
dramatic incidents and accidents. The introduction of jet transport aircraft (first 
the Boeing B-707), with high speeds, huge turning radii, different flight 
characteristics, and need for an enlarged airport footprint (longer runways, 
shallower climb-out angles and higher ground noise levels) hrther complicated 
the issue. Inasmuch as radar was not yet available outside the major metropolitan 
areas, air traffic controllers ascertained aircraft position (and distances separating 
airplanes in flight) by “dead reckoning,” i.e. , calculating present position from 
pilot-reported speed and direction from last-known fix, with a guess factor thrown 
in for wind effect. 

1 

T 

Among the many aviation studies ordered by the government during the period 
(studies identified in the legislative history of the 1958 Federal Aviation Act 
FAActJ), three had relevance to the pilot retirement age issue: the 1952 Doolittle 
Report, the 1955 Harding Commission Report,6 and the Flight Safety Foundation 
reports of 1958.’ The issue was additionally complicated by competing interests 
between older pilots and airline managements seeking to replace them with 
younger aviators at less cost (many if not most of whom were former military 
pilots already trained on jets). 

The Doolittle Report, a study directed at identifying needed airport improvements 
to accommodate jets, offered more than a score of unrelated, unsolicited 
recommendations. Among these was a suggestion that a study of pilot aging be 
conducted and that it be assigned to the Aero Medical Association (now the 
Aerospace Medical Association).’ The association, taking on the assignment, 
formed a committee which issued at least one report, which told how it had 
reviewed some basic research then under way on body organs (eyes, lungs, 
heart).g With respect to the problem of assessing older pilots’ performance, the 
committee concluded that aircraft simulators held great promise to test overall 
performance of the individual pilot, for both effectiveness and safety reasons.” 

pilots of more mature years. 

Report of the Presiaknt S Airport Commission (May 16, 1952). 

Budget @ec. 3 1, 1955). 

Traflc Control Personnel (Feb. 21,2958). Report 2, MedicalAspects of CivilAviation (Mar. 
3 1 ,  1958). Report 2 examined pilot qualifications. 

’ The Airport and Its Neighbors, supra note 5 at 5960. 

President’s Airport Commission (James Doolittle, Chairman), The Airport and Its Neighbors: 

Aviation Facilities: Report of the Aviation Facilities Study Group to the Director, Bureau of the 

Flight Safety Foundation, FSF/CAA Medical Study. Report 1, Physical Qualfications ofAir 
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This report survived as part of the Reighard files, obtained through Freedom of Information Act 
litigation. See note 22 and related text. 

Presented at the 25th Annual meeting of the Aero Medical Association, Washington, D.C., 3. 
March 30, 1954 (see Exhibit A): 

The Committee has e?rpressed great interest in the possibility of using the 
Dehmel Flight Simulator as a possible method of checking the abilities of 
pilots in the older age range. . . . . These electronic devices are designed so 

Aero Medical Association, Report of the Committee on Pilot Ageing andAllied Problems, 10 
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Furthermore, a review of the annual indexes (1952-1959) and relevant contents of 
The Journal of Aviation Medcine, the official publication of the Aero Medical 
Association, shows neither concern about nor particular interest in the aging air 
carrier pilot prior to promulgation of the age 60 rule in December 1959. Indeed, 
where discussed at all, the conclusions were that experience was an invaluable 
asset;" the airline pilot was superior in health and fitness to the general 
population;I2 and - clearly reflecting the conclusion of the Aero Medical 
Association's Ageing Pilot Committee - that the excellent safety record of the 
civil airline industry was attributable to the rigid flight tests continually required 
of pilots by the scheduled airline operators.'" 

The next year, the Harding Commission issued its report, focusing on 
inadequacies of airspace management and air traffic control, dramatizing the 
introduction of jet transport aircraft and the growing conflict between Cold War 
military and civil aviation needs. Though this report was unrelated to, and made 
no mention of, the pilot aging issue, FAA took some of the report's more dramatic 
Iangua e (regarding higher altitudes and speeds, more lives at risk, greater turning 
radii, and extreme closure rates between aircraft) out of context so as to 
prejudice the debate over the age 60 rule. 

I f  

In 1956, the Civil Aeronautics Administration (CAA, the predecessor of the FAA) 
commissioned the Flight Safety Foundation (a nonprofit aviation research facility 
associated with the Guggenheim Foundation) to perform evaluations of aviation 
medical certification  standard^'^ - with specific emphasis on air traffic 
controllers. The CAA ordered that the study be performed in two parts. The first 
part, which was ordered expedited, was about air traffic controllers, regarded as 
the hot topic having safety import. The second part, on the subject of pilots, was 

that any flight problem can be simulated under very realistic conditions. 
These trainers reproduce the exact cockpit instrumentation and include 
motion and sound effects. It is obvious that any procedures that can be 
developed to appraise pilot ability on a more objective basis.. .will contribute 
to flight safety and to a more precise appraisal of changes involved in the 
ageing [sic] process. 

K. Stratton, Medical Care ofAirline Pilot Personnel, presented to the 25" annual meeting of the 
Aero Medical Association (Washington, Mar. 29-3 1,1954), reprinted in AVIATION MEDICINE 

11 

330-336 @ec. 1954). 
R. McFarland, Psycho-Physiological Problems ofAging in Air Transport Pilots, presented to 
the 2 4 ~  annual meeting of the Aero Medical Association ('LAX Angela, May 11-13, 1953), 
reprinted in AVIATIONMEDICINE 210,219 (June 1954). H. Edwards, The AgedandRetiring 
Pilot, presented to the 25" annual meeting of the Aero Medical Association (Washington, Mar. 
29-31, 1954), reprinted in AVIATIONMEDICINE 73-75 (Feb. 1955). 

l3 R McFarland, supra note I2 at 2 19. The committee adopted the odd spelling of ageing. 
l4 Indeed, it was the failure of the air traffic control system to recognize and accommodate the 

larger turning radii associated with the higher speeds of jet air& that was the proximate 
cause of the mid-air collision less than IOyeurs later between a United DC-8 (iet) and a 
propellerhen TWA Constellation over Staten Island on Dec. 16, 1960. 

Is The requirement for medical certification is not restricted to pilots. other occupations in the 
aviation field such as air traffic controllers and airport tower operators are required to obtain 
and maintain medical certifications. 
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to be delivered later. Report 1 emphasized the stresshl nature of the air traffic 
controllers’ job and recommended revisions of their medical standards, including 
consideration of a maximum age limit. l6 But Report 2, discussing pilots only, 
made no mention of an age limit issue; it found the then-established criteria for 
class I and I1 pilot medical certificates satisfactory, and explicitly stated that no 
changes were required in pilot medical qualifications on account of the 
introduction of jet aircraft.” The various changes recommended by these two 
reports got adopted in an FAA rulemakin that actually coincided, timewise, with 
the FAA rulemaking for the age 60 rule. Strangely, even though medical issues, 
and only medical issues, were asserted as determinative in both, neither 
rulemaking made any mention of the other. 

,B 

The only medical rationale that really existed for the imposition of any mandatory 
age limit in civil aviation, in fact, pertained to air traffic controllers, not pilots. 
Hazards to air safety - associated with airspace congestion, antiquated equipment 
and procedures for airspace management, different and separate rules and 
regulations for civil and military flights, and the introduction of jet transport 
aircraft complicated the air traffic controller’s job tremendously - but had nothing 
to do with age of pilots. In the U.S. air transport industry, only six pilots (ages 28, 
36, 44, 47, 50 and 52) had fatal heart attacks in the eight-year period immediately 

l 6  FSF/CAA Medical Study ( 1958) Report 1 : 
Conclusions [Air Traffic Controllers]: 
1. Safety and efficiency in air traflic control are critically dependent upon the 

2. The work of air M c  control places a heavy demand upon the physical, mental 

3. Present medical standards for applicants (Second Class Airman’s Medical 

human factor.. . . 

and emotional capabilities of the individual controller. 

Certification) needs a revision.. . . In addition, further validation of 
psychological aptitude tests is needed to provide a more reliable measurement 
of special personal characteristics closely related to successful job 
peIf0I”R. 

.... 
7. Further study should be given, particularly to: 

e) Aging and its relation to job efficiency. 

Recommendations for change Ipilots] : 

3. No sound medical basis can be found at this time to justify any M e r  change 
in medical qualifications applicable to airmen in jet or turbo-prop transport 
operations. 

.... 

” FSF/CAA Medical Study (1958) Report 2: 

.... 

.... 
6. The.. .medical qualifications [for] the several categories of ‘airmen’ should 

remain unchanged except for air-traf€ic control-tower operators.. . . (See 
ReportNo. 1). 

NPRM, Physical Standards for Airmen, Medical Certificates, 24 Fed. Reg. 2257 (Mar. 21, 
1959); NPRM, Maximum Age Limits for Pilots, 24 Fed. Reg. 5247 (Jun. 27, 1959); Final 
Rule, Physical Standards for Airmen; Medical Certificates, Amendment to Medical Standards, 
24 Fed. Reg. 7309 (Sept. 11,1959); Final Rule, Maximum Age Limitations for Pilots, 24 Fed. 
Reg. 9767 (Dec. 5,1959). 

9 



preceding enactment of the Federal Aviation Act and im osition of the age 60 
rule - and none resulted in aircraft accident or incident.” Three of these occurred 
after landing. Three occurred in flight; in each case the other pilot assumed 
command and landed safely. In none of these cases was the aircraft, or anyone in 
it other than the cardiac victim himself, in any harm or peril.20 

The age 60 rule governing airline pilots was not put on the books because of air 
traffic congestion or safety considerations of any kind, however. As shown 
below, it really was because of labor strife, economics, and the circumstance of a 
powerfbl airline executive’s connections with an autocratic new FAA 
Administrator. 

What the FAA never has admitted publicly - and indeed has concealed from the 
courts, Congress and citizenry for more than four decades - is that the age 60 rule 
was not initiated as a safety measure. Nor was it crafted to avoid any medical 
risk. Rather it was a tool of false economy, an act of supposed economic 
favoritism to reverse what an airline executive saw as the disappointing result of 
recent labor strife. It began as a personal favor by the FAA’s new Administrator, 
Elwood Quesada, for his friend and former wartime associate C.R. Smith, 
chairman of American Airlines. The purpose was - by regulation - to force 
Smith’s older pilots into early retirement, a goal that American Airlines and some 
of the other carriers unsuccesshlly had sought through contract negotiations and 
grievance arbitrations. 

The Administrator’s Secret Purpose: Personal Favoritism, to Accomplish a 
Reversal of the Outcome of a Labor-Management Dispute, 

The truth about the origins of the age 60 rule is disclosed by two 
contemporaneous sources of credible evidence: (1) a 1961 paper by a Stanford 
Business School professor, Karl Ruppenthal, recounting the open history of the 
origin and preparation of the rule,21 and (2) an extensive and hitherto private 
collection of FAA documents amassed by Dr. Homer Reighard, who had been at 
the FAA during the rule’s inception, and who retained the documents until his 
retirement as Federal Air Surgeon 1984. The Reighard files were obtained 
through litigation under the Freedom of Information Act.” Any doubt that the 

l 9  H. Orlady, ALPA Views on Pilot Selection, Monitoring and the Criteria for Releasepom Duties 
Involving Flying. presentation to Flight Safety Foundation International Seminar, Madrid 
(Nov. 17, 1966). 

See Orlady, id 
21 Karl M. Ruppenthal, Compulsory Retirement ofAir Line Pilots, 14 Indus. & Lab. Rel. Rev. 528 

(l%l). (See Exhibit B.) RuppenthaI, an attorney, professor of transportation studies at 
Stanford, and retired airline pilot, was well qualified to report on and interpret the events as 
they occurred But he was not privy to the secret correspondence between General Quesada 
and the chairman of American Airlines, nor to other documents then still hidden in the 
Reighard files; hence, he was unaware of the blatant economic favoritism that specifically 
motivated the rule. 

22 Haley, Bader h Potts v. FAA, CMl No. 85-1943, Dist Ct., D.C. Filed June 14, 1985. Final 
Order dated June 27,1985. Documents gamered by Homer Reighard and later obtained 

10 



c 

age 60 rule originated in labor strife, or that its purpose was to resolve the labor 
dispute in management’s favor, is dispelled by Reighard’ s trove and Ruppenthal’s 
paper. The latter recounted that in the mid to late 1950s several airlines sought 
unilaterally to impose age-60 retirement policies. At three carriers (Western, 
TWA and American), however, the pilots resisted through their contract grievance 
machinery. All three of these grievances were decided in favor of the pilots’ 
position through neutral arbitration. Western Airlines defended its position by 
arguing that the issue was not suitable for arbitration because it concerned the 
safety of the carrier’s  operation^.'^ The arbitrator rejected each of Western’s 
purported “safety” arguments, ruling: 

There is no testimonial basis and no ‘fact of life’ on which we 
could be expected to take a kind of ‘judicial notice’ that 
supports the view that it is unsafe to let a pilot perform after the 
age of 60. That is not to say that there is not some age - - say 90 
- - when we would take judicial notice of physical impairment 
beyond all reason. It is enough to say that the evidence here 
does not support the theory that the attainment of age 60 is in 
itself enough to disqualify a pilot.24 

American Airlines adamantly rehsed to comply with the binding arbitration. 
Management noncompliance with the arbitration order became an issue in a costly 
strike that lasted from December 20, 1958 to January 10, 1959. Smith agreed to 
reinstate the pilots as part of the settlement of the strike - but delayed doing so 
while conspiring with Quesada to engineer the imposition of the company’s age 
60 rule as a federal regulation. Administrator Quesada retired shortly thereafter 
and prom tly was elected to a seat on the Board of Directors of American 
Airlines. ,P 

The true origin of the age 60 rule is revealed in secret letters that Smith wrote to 
Quesada. In a February 5, 1959 letter on his personal stationery, Smith wrote to 
Quesada: 

Dear Pete: 

During the course of our recent negotiations with the pilot’s [sic] 
association we found it unwilling to agree to the company’s policy 
concerning retirement of air line pilots at age 60. 

I have no specific recommendation to make to you at this time. It 
appears obvious that there must be some suitable agre [sic] for 
retirement. It appears equally obvious that as men become older 

through the Haley litigation are herein referred to as coming from the Reighxd files. 
Id., at 533. 

24 Id., at 535. 
25 id. 
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the result of the usual physical examination becomes less 
conclusive. 

It may be necess 
age for retirement. 

for the regulatory agency to fix some suitable 
Y6 

Ten months to the day fiom Smith’s first private request, the age 60 rule became a 
federal regulation with full force of law - purportedly justified, as Smith had 
suggested, by conclusory assertions of medical uncertainties. 

Within eleven days of Smith’s plaintive plea of February 5, a four-page medical 
justification for the rule had been drafted.27 Within about four months, the Notice 
of Proposed Rulemaking (NPRM) was published in the Federal Register - replete 
with purported medical justifications.28 

On March 9th just over one month fiom the date of Smith’s letter, Reighard 
himself (apparently not yet fully “in the loop”) prepared a memo to the Acting 
Chief Civil Air Surgeon, noting that airline captains were required to accomplish 
a proficiency check twice yearly, and suggesting that this proof of “ability to 
perform under realistic flight conditions’’ should be a reasonable test of airline 
pilots. Reighard fbrther suggested that the FAA consider offering its services to 
the airline companies to “interpret existing medical knowledge’’ to ensure the 
adequacy of age considerations during the required periodic testing regimesz9 
The suggestions apparently fell on deaf ears, as there is no evidence that they 
were ever acted on. 

A “Record of Visit” retained in the Reighard files dated February 8, 1960 
recounts a visit in which a supporter of the recently adopted age 60 rule claimed 
that the older pilots passed their physicals by going to the same doctor who “does 
not give a very rigid physical.” As an addendum, the writer stated that “Dr. 
Reighard checked a sample of ten of the forty pilots known to be active airline 
pilots over 60 and found that no two of the ten went to the same e~aminer.”~’ 
(There were not forty pilots known by the FAA at that time to be over 60 and 
active airline pilots. A little over two months earlier, the Air Surgeon, James 
Goddard, had explained that the number 40 was nothing more than an 
approximation based on the fact that there were seven pilots over 60 at Eastern 

C.R Smith, letter to Gem Elwood Quesada (Feb. 5,1959). (See Exhibit C.) Note the personal 
nature of the letter. The typographical errors and hand coffection indicate that Smith himself 
prepared it. Note also Smith’s admission of his inability to impose his will on the pilots, his 
unsubtle suggestion that regulatory relief might “be necessary,” and his pointed reference to 
medical uncertainties as a rationale. (From the Reighard files.) 

*’ J.H. Britton, M.D., Rough Draft, Feb. 16, 1959. (From the Reighard files.) (See Exhibit D.) 
28 NPRM, Maximum Age Limitations for Pilots, 24 Fed. Reg. 5247 (Jun. 27, 1959). 
’’ Homer Reighard, Acting Chief, Medical Certification Branch, memorandum to Acting Civil 

3o A. Commander, FS-41 “Record of Visit” dated February 8, 1960. (From the Reighard files.) 
Air Surgeon, March 9, 1969. (From the Reighard files.) (See Exhibit E.) 

(Emphasis added.) (See Exhibit F.) 
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Air Lines, and that Eastern Air Lines was thought to represent “a one-sixth 
sample of the total air carrier pilot population.” 31) 

Correspondence between Quesada and the Rev. Theodore Hesburg, president of 
Notre Dame University, indicates that the Administrator spared no effort in 
seeking endorsements for the proposed age rule. Father Hesburg admitted he had 
no relevant expertise, but gave his endorsement anyway.32 Quesada, in turn, 
admitted that he also had no data on which to base the proposal, and was aware 
that he was on treacherous ground when he asked for confidentiality because 
“premature revelation might make [the regulations] much more difficult to 
achieve.”33 

Smith, of American Airlines, in a letter to Clarence Sayen, the president of the 
pilots’ union, disingenuously sought agreement on the retirement issue or, 
alternatively, agreement to petition FAA for a regulation.34 What Smith withheld 
from the union was the fact that he already had approached Quesada directly and 
received the Administrator’s promise of support, and knew full well that the FAA 
rulemaking process was well under way. 

Responding to a request by Quesada, Smith prepared a three-page memo to 
Quesada April 30, 1959, on plain paper, with the notation, “Mail to home 
address.” In it, Smith provided results of American’s 707 jet retraining program, 
numbers of pilots already retired, and age groups of pilots then employed by the 
airline.35 The Administrator had charts prepared from Smith’s transition training 
time data. These charts became Quesada’s favorite presentation when arguing for 
the proposed rule. However, as documented herein, this argument was abandoned 
after it was reviewed by FAA attorneys, who recognized there was no objectively 
sound basis for the rule, 

Primarily on the basis of a presentation of Smith’s transition training time data at 
a June 3, 1959 meeting hosted by Quesada, an FAA Advisory Panel of eight 
hand-picked experts endorsed an age 55  limit for jet transition and, after some 
debate, an age 60 rule for retirement.36 Dr. James Birren, one of the original 
panel participants has declared that the unwitting panelists, unaware of the labor 
controversy surrounding the issue, agreed in favor of only temporary adoption of 

James L. Goddard, AS-I memorandum to Special Assistant to the Adminisbator, OA-3 Nov. 
23, 1959. (From the Reighard files.) 

32 Rev. Theodore Hesburgh, letter to Gen. Elwood Quesada (Mar. 30, 1959). (From the Reighard 
files.) (See Exhibit G.) 

33 Gen Elwood Quesada, letter to Rev. Theodore Hesburg (Apr. 17, 1959). (From the Reighard 
files.) (See Exhibit H.) 

34 C.R Smith, letter to Clarence N. Sayen (Apr. 3,1959), and transmittal of blind copy to Elwood 
Quesada. (From the Reighard files. (See Exhibit I.) 

35 C.R. Smith, memo to Elwood Quesada (Apr. 30,1959). (From the Reighard files.) ( S e e  Exhibit 
T \  
J .  I 

36 Adisory Panel invitation, agenda and minutes (Jun. 3,1959 meeting). (From the Reighard 
files.) (See Exhibit K.) 
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an age 60 retirement 
in a memo by B.W. Hogan, Rear Admiral, MC, USN, reporting on the panel’s 
meeting. Hogan began his memo by repeating some of the data he obtained at the 
meeting: The older pilots’ seniority allowed them to “bid in” to the jet positions; 
this meant a boost of $4,500-$5,000 a year (in 1959); and it “takes the older pilot 
longer, thus costing more money, to transition to the Jet aircraft.”38 

The economic purpose of the age 60 rule was noted 

The FAA obtained letters fiom the Department of Health, Education and Welfare 
providing data on “sudden attack” (arteriosclerotic, including coronary, heart 
disease and stroke) for “white males for the year 1957.’’39 But these July 1959 
letters did not address the fact that, as a congressional report later noted, airline 
pilots did not fit the nom for “white males” but rather were a “highly select 
group.. .more fiee of serious pathology than a sample of general population of 
similar age.’” 

Quesada - responding on August 5, 1959 to a request by ALPA’s Sayen - 
admitted that FAA did not have in its possession “a comprehensive library of” 
reference materials on which the age 60 rulemaking process was based. Instead, 
Quesada provided a list of 41 documents that he said ALPA should review on its 
own, while he also said other (unspecified) documents would apply as well.41 In 
an unrelated deposition, Reighard revealed Quesada’s list of 41 documents to an 
EEOC attorney who then collected the documents for review. The EEOC 
attorney found that many of the documents predated World War 11, most 
concerned readily testable physiological functions, only eight had to do with 
accidents and age, only seven related to mental condition and age, and all of these 
looked at populations much younger or older than age 60.42 This list of outdated 
and largely irrelevant documents, provided at the request of an interested party, 
gains added significance in light of the fact that the FAA in 1973 lost the entire 
1959 docket of age 60 rule materials. 

FAA in-house lawyers in October 1959 advised that the available evidence (the 
retraining data provided by Smith and converted into charts by Quesada) would 
not support the age rule, and that “scientific or factual justification” of the rule 
was in fact “not possible.” The FAA lawyers recommended a strategy that would 
obfuscate these attempts to justify the rule by operational data, by making ‘‘no 

Dr. James Birren, former Chief, Section on Aging, National Institute of Mental Health, letter to 37 

Samuel D. Woolsey, January 20, 1995. (See Exhibit L.) 
38 B.W. Hogan, memo (Jun. 24, 1959). (From the Reighard files.) (See Exhibit M.) 
39 HEW letters (Jul. 22 and 27, 1959). (From the Reighard files.) (See Exhibit N.) 

See HEW statement on ‘‘highly select” status of pilots House Report No. 2080, Beffer 
Management Needed ofMedicaI Research on Aging, Committee on Government Opemtions, 
8 9 ~  Cong., 2d Sess. (Sept. 26, 1966), 19. 

40 

4’ Quesada, letter to Sayen (Aug. 5, 1959). (From the Reighard files.) (See Exhibit 0.) 
42 Elaine Bloomfeld, Declaration, EEOCv. Lockheed Corp., U.S. Dist. Ct., Central Dist. Cahf., 

Oct. 22, 1990. (See Exhibit P.) 
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presentation" or, if necessary, concocting a defense based on selective use of 
medical data.43 

Quesada announced the age 60 rule in a news release that stated gratuitously: 

The FAA believes that because of the progressive deterioration of 
both physiological and psychological functions which normally 
occur with age.. . [tlhese deteriorations result in significant medical 
defects. 

The Federal Aviation Agency regulation is based on 
medical facts that clearly establish that sudden incapacitation due 
primarily to heart attack and strokes resulting from such defects 
become significantly more frequent in any group reaching age 60, 
and such attacks cannot be predicted on an individual basis by 
prior medical examinations. .... 

ability to perform highly skilled tasks rapidly, to resist fatigue, to 
maintain physical stamina to unlearn or discard old techniques, and 
to apply the rapid judgment needed in changing and emergency 
situations.& 

Other conditions which result from aging ... relate to loss of 

No correlation between these unsubstantiated and conclusory claims based on 
unidentified "medical facts" and air safety ever was established or even 
attempted. 

When the FAA announced the age 60 rule, it conceded that it was not initiated on 
the basis of any accident experience of older pilots.45 FAA offered only supposed 

43 Memorandum, from Dr. H.L. Reighard, Federal Air Surgeon, to Chief, Medical Standards, 
October 9,1959: 

"For approximately three hours on October 7, 1959, the originally prepared chart dealing 
with the subject of pilot aging were shown to, and discussed with, members of the staff of the 
general Counsel's Office. .... 

"In general, it appeared to be the consensus of the lawyers present that a presentation of 
this sort would be extremely vulnerable to attack by persons opposed to an age limitation for 
airline transport pilots. It was felt that this was an attempt to provide scientific or factual 
justification in a subject area in which such justification is not possible. It was believed also 
that this would not be an appropriate time from a tactical point of view for this to be used in 
any manner outside the Agency. Although there were some specific comments with respect to 
the manner of presentation of spenfic subject material, most comments had to do with reasons 
why the subject material itself was inappropriate and indefensible. 

"It appeared that the legal staff had two basic recommendations. First, they would 
recommend that no presentation be made. Second, they would recommend that ifa 
presentation is made it consist of the presentation of such medical data as is available 
concerning deteriorations in specific fimctio ns...." 

(From the Reighard files.) (See Exhibit Q.) 
44 FAA news release, December 5, 1959. (From the Reighard files.) (See Exhibit R.) 
45 FAA, Basic Questions & Answers About the Maximum Age Limit for Air Carrier Pilots, 

accompanying press release announcing impition of the age 60 rule, Dec. 5,  1959. (From the 
Reighard files.) (See Exhibit S.) 
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medical arguments as justification for the new rule. The question and answer 
paper attached to the news release admitted that the agency’s judgments were not 
based on any authoritative source. It asserted gratuitously: 

From the general knowledge of the processes of aging it is 
apparent that the fbnctions which make up the skills required of 
airline pilots begin to deteriorate well before the age of 60.& 

These assertions of “general knowledge” and their supposed relationship to “the 
skills required of airline pilots” were supported by no factual data. 

In its only public statements on the original preparation and promulgation of the 
age rule in 1959 (official notices in the Federal Register, news releases, 
“questions and answers’’ for the public, etc.), FAA admitted that its action was 
neither prompted by nor required by actual accident experience. Instead, the 
agency claimed the rule was needed because of, inter alia, “progressive 
deterioration of certain important psychological and physiological hnctions with 
age” (e.g., heart attack and stroke), the fact that a seniority system gave older 
pilots priority on the “newest, largest, fastest and most highly powered jet 
aircraft,” and the following semi-coherent but dire assertion: 

The possible hazards inherent in the older pilot’s medical condition 
are entirely too serious to determine the question of safety by an 
attempt to balance the increased chances of an incapacitating 
attack against the possibility that the pilot might not be engaged in 
the carriage of a large number of passengers at the time of such 

Thus the record makes clear: The age 60 rule was an intrusion into a labor 
dispute which had minor economic consequences and which had been resolved 
through normal arbitration procedures. Neither the labor dispute nor its economic 
effects had anything to do with safety. The age 60 rule was a favor by the FAA’s 
Administrator (Quesada) and delivered to an airline board chairman (C.R. Smith) 
on the basis of long-standing personal friendship and secret exparte 
communications, without any medical or safety basis whatsoever. The FAA’s 
repeated references to medical characteristics of the general population (rather 
than those of the super-select, pathology-free, closely monitored, highly regulated 
population of air carrier pilots) were intentionally misleading, purporting to 
justify a rule that the agency knew was not justifiable on the basis of medicine, 
safety or anything else. 

The agency’s greatest misdeed was not that it promulgated the age rule in spite of 
available evidence of the air transport environment’s fail-safe design, nor that it 
did so in the name of unjustified predictions of disaster. Rather the most serious 

46 Id. 
4’ Final Rule, Maximum Age Limitation for Pilots, 24 Fed.Reg. 9767 @a. 5, 1959.) 
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aspect of the FAA’s affirmative misconduct was the fact that it prepared, 
promoted and promulgated the rule in the absence of any credible record. FAA 
had an affirmative duty - both in its statutory mandate under the FAAct to 
proceed in the interest of real safety (not fallacies of fear), and its duty under the 
Administrative Procedures Act of 1947 to consider fklly and fairly the whole 
record before it (not some nebulous, secret, and later “lost” record of fiction). By 
suppressing the true facts set forth above, the FAA breached both of these duties. 

= . FAA Insulated Its Exemption Decisions From Independent Administrative 
Review. 

FAA subverted congressional intent in 1959 when it placed the age 60 rule under 
a code section immune fiom independent administrative review, section 601 of 
the Federal Aviation Act of 1958. 

Recognizing the potential for abuse, Congress meant to restrain the power of the 
FAA Administrator. In debate on the House floor, Representative Meader of 
Michigan complained, “This Bill vests dictatorial power in one man, In this Bill 
we are creating an aviation czar.’748 The scope of the congressional intent was 
made plain in the act’s legislative history: 

How to assure the maximum possible safety and efficiency under 
proper regulations, impmtially enforced, is one of the major 
problems in connection with this legislation. 

It is the intent of this legislation that the Administrator shall 
discharge his rulemaking powers in a fair and impartial manner to 
promote the public interest and provide for the national 
defense.. . . 49 

FAA adopted the rule as an operational restriction under what now is Part 121 50 

of the regulations. The decision was to enact the age 60 rule as an operational 
restriction - with exemption denials not subject to independent administrative 
review. The FAA decided not to adopt the rule as a licensing restriction - which 
would have seemed more logical, considering that the minimum age limit appears 
under Part 61, and that the only justifications ever propounded for the rule were 
medical in nature. The agency chose not to enact the rule as a licensing standard 
or limitation under the sections then equivalent to the current Part 61 (for the Air 
Transport Pilot’s license) or Part 67 (for the Class I medical certificate). 
Inasmuch as the only justifications alleged by the FAA in support of its proposed 

48 104 CONG. REC. 16,087 (1958). 
49 FEDERAL AVIATION ACTOF 1958, H.R. No. 2360,85’ Cong., 2d Sess. (1958), reprinted in U.S. 

CODE & CONG. & ADMIN. NEWS 3747 P.L. (85-726). (Emphasis added.) 
5o Those sections of the Civil Air Regulations (CARS) inherited io 1959 by the FAA that regulated 

domestic and international air transportation were parts 40,41 and 42. Thus, the original age 
60 rule appeared in those parts, which later became morphed into the current parts 12 1 and 
135. 
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age rule in 1959 were medical in nature, and a complete revision of the medical 
certification standards was working its way through a parallel rulemaking process 
during that same time, it would have been appropriate to include the age 
limitation as part of that rulemaking. That it did not do so strongly suggests the 
presence of a different agenda. 

The FAA’s authority to regulate in the interest of safety arose under Title VI of 
the 1958 FAAct. The two parts most relevant to the age 60 issue are sections 601 
and 602. Under section 601 (General Powers and Duties; Minimum Standards; 
Rules and Regulations), the Administrator could establish, inter alia, 

5. Reasonable rules and regulations governing, in the interest of 
safety, the maximum hours or periods of service of airmen, and 
other employees, of air carriers; 

6. Such reasonable rules and regulations, or minimum standards, 
governing such practices, methods, and procedures, as the 
Authority may find necessary to provide adequately for safety in 
air commerce. . . . 51 

Under section 602@) (Issuance of Certificate), on the other hand, “ability to 
perform” is the controlling criteria, and the FAA is required to issue (“shall 
issue”) such certificate to “any person” who seeks one if it finds 

that such person possesses the qualifications for, and.. . is 
physically a61e to perform the duties pertaining to, the 
position.. . sought.. .containing such terms and conditions, and 
limitations as to duration thereof, periodic or special examinations, 
tests of physical fitness, and other measures as the Administrator 
may determine to be necessary to assure safety in air 

In considering the rationality of either of these two sections as a basis for a 
maximum age limit for air carrier pilots, it is helphl to note that the minimum age 
limit for the ATP license required of an airline captain (23 years) appears under a 
section 602 regulation (14 CFR 61.153, Airline Transport Pilots [license]; 
Eligibility Requirements: General). But the Administrator placed the age 60 rule 
under section 601, where exemption denials would avoid de novo, independent 
administrative review. 

Petitions for exemption and appeals from adverse agency actions under section 
601 are addressed to the Administrator in the first instance and, if denied, are 
appealed directly to the United States Circuit Court of Appeals, which applies the 
“substantial evidence” standard of review under FAAct section 1006(a)-(f) or the 
“arbitrary and capricious” and “abuse of discretion” standards under the 

51 sect. 601. 
52 Sect. 602(b). (Emphasis added-) 
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Administrative Procedures Act (5 USC 55 1 et seq.). Inasmuch as the individual 
has no rights of discovery (other than the Freedom of Information Act) in either 
process, the FAA controls the denial record absolutely. Under this system, 
petitioner/appellants regularly encounter prohibitive standards if the FAA merely 
claims that it is acting in the interest of ~afety.’~ Although the present petition 
overcomes that presumption by presenting proof that the agency’s policy of 
denying age exemptions never was safety-related, it is nonetheless noteworthy 
that the placement of the issue under section 601 has been prejudicial to all 
previous petitioners over the past four decades. 

Conversely, if the Administrator had placed the age 60 rule under section 602, 
where it more logically belonged, the exemption appeal process would have been 
far less likely to produce the outcome desired by those who perceived an 
economic interest in automatic denials. Under section 602, an individual 
adversely affected by an FAA decision has a right of appeal to an independent 
administrative body (originally the Civil Aviation Board, the CAB, now the 
National Transportation Safety Board, the NTSB) which “shall” conduct a de 
nuw review of the entire issue and “shall not be bound” by the Administrator’s 
findings of fact. The issue before the reviewing board then is whether the 
petitioner “meets the pertinent rules, regulations, and standards” previously 
established by the FAA. A board finding in favor of the petitioner becomes 
binding upon the FAA Administrator. Furthermore, at the time the age 60 rule 
was adopted in 1959, the CAB had power to order the FAA to issue a challenged 
certificate notwithstanding the regulatory standard if, in the Board’s judgment, the 
appellant was physically able to perform safely. 54 

The extreme degree of deference shown by courts that have considered past appeals of agency 
denials of exemption from the age 60 rule action may be inconsistent with the congressional 
intent in enacting the Federal Aviation Act. FEDERAL AVIATION ACT OF 1958, H.R. No. 2360, 
85“ Cong., 2d Sess. (1958), reprinted in U.S. CODE& CONG. & ADMIN. NEWS 3747 P.L. 85- 
726): “It is intended that [the Administrator’s powers]. . .shall be exercised in accordance with 
constitutional and statutory safeguards applicable to other agencies of the Government that 
have been granted similar rulemaking authority by the Congress.” Consider Starr v. FAA, 589 
F.2d 307,3 11 (7* clr. 1978), where the Seventh Circuit said that under the “arbitrary and 
capricious test, however, the administrator’s discretion is still limited. He is bound by the 
statulolyjamework of the program administered by the agency. Thus, a court can review an 
administrator’s decision to insure that he neither includd in his anabsislwtors irrelevant to 
the congressional purpose ... nor ignored factors which Congress has indicated are highly 
significant.” (Emphasis added. Citations omitted.) Yet the Starr court held that “if the Age 
60 Rule is reasonable, as it has been held to be, it is not abuse of discretion to reject any 
individual application for exemption even ifthe applicant demonstrates that he personally is a 
superman immune fiorn the impainnents that age normally inflicts.” Starr, at 3 12-3 13. 
(Emphasis added.) More than a decade later, the same court would recognize but still 
acquiesce in the impossible burden placed on petitioners inBaker v. FAA, 917 F.2d 3 18 (7* 
Cir. 1990). In Baker, while recognizing that the FAA’s claims were invalid and that its own 
evidence actually supported the petitioners, the court conceded, “Admittedly, petitioners in this 
case face a Catch-22: from one perspective they cannot get exemptions until they show they 
can fly large passenger aircraft safely, and they cannot show they can fly such planes safely 
until they get exemptions.” Baker, at 322. 

s4 In Schwartz v. Helms, 712 F.2d 633 @.C. Cir. 1983), the court upheld the FAA’s unilaterally 
imposed change in this decades-old, congressionally established policy. That court agreed that 

53 
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When the FAA Administrator decided to place the age 60 rule under section 601, 
thus blocking independent board review of exemption denials, it was no secret 
that the CAB would be unlikely to uphold all FAA decisions. In a comment on 
the revision of medical certification standards that was under discussion at the 
same time the age 60 rule was being promulgated in 1959, the CAB stated: 

While the Board recognizes that more definitive physical standards 
may be desirable for administrative and other reasons, we have not 
found on the basis of accident investigations that they are dictated 
by urgent safety  consideration^.^' 

The FAA took note of the CAB’S position. It was a well-known fact that, at that 
time, no change in the medical certification standards of any sort, concerning age 
or anything else, was needed for pi10ts.’~ Thus it is not surprising that the CAB 
was either not asked to comment or, if it did comment, its statement was omitted 
from the record, in the parallel rulemaking for the age 60 rule. Only under section 
601 would Administrator Quesada be assured of an ironclad, impregnable fortress 
for his regulation. Thus, the Administrator’s decision to place the age 60 rule 
under section 601, effectively precluding de novo review of exemption denials, is 
substantial evidence that FAA assertions regarding the issue were not credible. 
The only venue in which the FAA’s age 60 rule and its rigid no-exemptions 
policy could survive was in a regulatory regime immune from administrative 
review. 

Note: Case Law Upholding Rule is Not Determinative Here. 

When the new age 60 rule was challenged in ALPA v. Que&, it was upheld on 
its merits57 and on a~peal.’~ But the FAA cannot rely on that precedent, because 
neither the United States District Court nor the United States Circuit Court of 
Appeals in that case was aware of the fact, now exposed, that the agency’s 
promulgation of the rule was based on intentional misrepresentation of data or 
fraud. The agency concealed from the courts - as it has for more than four 

the FAA could, by a simple change in its own regulations, deny the long-standing and widely - 
even legislatively - accepted National Transportation Safety Board’s authority to order 
issuance of a certificate - albeit in the specific area of risk of future heart attack -based on the 
Board’s judgment as to ability to perform. This ruling, which has not been followed in any 
subsequently published decision - even in the District of Columbia Circuit - may be ripe for 
reconsideration 

55 Final Rule, Physical Standards for Airmen: Medical Certificates, Amendment to Medical 
Standards, 24 Fed. Reg. 7309,7310 (Sept. 11,1959). 

56 The Flight Safety Foundation Reports Nos. 1 and 2 (1 958) found no need for changing medical 
standards for pilots, even considering the introduction of jet aircraft). The Report of the 
Committee on pllot Ageing (1954) recommended no new standards but rather the use of 
simulators to test ability of older pilots. 

” ALPA v. Quesudu, 182 F.Supp. 595 (S.D., N.Y., 1960). 
”ALPA v. Quesudu, 286 F.2d 319 (2nd Cir. l%l). 
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decades - the fact that the rule was an act of personal favoritism that had nothing 
to do with safety. 

The district court appears to have based its ruling largely on Quesada's wartime 
military recordsg which, while admirable, had no relevance to the case; on a 
newspaper editorial that was published after the promulgation of the rule at 
issue;60 and on an Aerospace Medicine commentary that likewise was published 
after the promulgation of the rule.61 The commentary was not even based on the 
medical association's position, but rather on the newspaper editorial which it 
quoted at length. 

It is ironic that the indexes of past issues of Aerospace Medicine show that the 
journal had rarely published an article having anything to do with pilot retirement 
age, And the same issue of Aerospace Medicine that featured the editorial 
endorsing the new age 60 rule also contained an abstract of a study by H.W. 
Orlady that reported: 

Studies to date indicate that (1) chronological age does not 
adequately measure fbnctional or physiological age. It has been 
realized that the primary attribute of the air-line pilot, in addition to 
the basic flying skills, is the mature skill and judgment developed 
through experience. (2) Present standards and procedures reflect 
functional or physiologic age regardless of chronological age, and 
may disqualify pilots of any age. (3) The majority of in-flight 
incapacitation cases result from such afflictions as acute 
indigestion, diarrhea, food poisoning, etc., and are not related to 
chronological age. The author states that the only way to get 
positive protection against in-flight incapacitation is to (a) maintain 
present physical and proficiency standards providing for individual 
testing of pilots, (b) provide a fail-safe crew, wherein on a large 
aircraft, any pair of flight crew members can safely function in 
normal or emergency situations in the event of in-flight 
incapacitation, and (c) provide an integrated program of initial and 
recurrent training for all crew members.62 

59 The short 1961 court opinion lauded "Lt. Gen. Quesada, Commanding General of the 9" 
Tactid Air Command from the time of the invasion of Normandy until the termination of air 
hostilities in Europe," for his "outstanding expertise [sic]." Air Line Pilots Ass'n v. Quesada, 
186 F.2d 3 19, (2nd Cir. 1961). 

That Washington Post editorial @ec. 8, 1959) lacked legal relevance; it was not even published 
until three days after the Dec. 5, 1959 promulgation of the age 60 rule that the court was 
reviewing. 
The Aerospace Medical Association journal column (Aerospace Medicine, January 1960, vol. 
3 1, no. 1, page 69) was not published until a month after the age 60 rule was promulgated. 
Moreover, the article (consisting of 14 sentences, nine of which were quoted from the 
Washington Post editorial) had no factual basis; it was not a peer-reviewed article, and the 
journal seldom if ever had published any factual report or any article of any kind on the subject 
of mandatory age retirement for airline pilots. (See Exhibit T.) 

Abstracts of Current Literature (re: "The Case Against Compulsory Retirement," H.W. Orlady, 

61 
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The AeroJpace Medicine commentary63 cited by the court in ALPA v. Quesaah 
simply endorsed the age 60 rule based on (a) the assertion that “accurate, valid 
tests” did not exist that would allow pilots to fly ”after age sixty” and (b) the 
Washington Post editorial of Dec. 8, 1959. The Post editorial,64 cited by the 
Aerospace Medicine article and the court, stated gratuitously, “The medical 
evidence is ample that a significant number of men over sixty suffer a general 
impairment of ability and are susceptible to sudden attacks of one kind or 
another.” But neither the editorialists nor anyone else ever offered any data to 
back up that assertion as it might relate to active commercial airline pilots. 

( II ) ( B ) - - THE FAA HAS, FOR THE ENTIRE LIFE OF THE RULE, 
FROM ITS FIRST GERM OF AN IDEA TO THE PRESENT DAY, 
REFUSED, ITSELF, TO EITHER COLLECT DATA, MAKE AVAILABLE 
SUCH DATA AS HAS BEEN COLLECTED, OR ANALYZE DATA 
ALREADY COLLECTED FOR OTHER PURPOSES IN ANY WAY THAT 
WOULD THREATEN TO DISPROVE OR EVEN TEND TO DISPROVE 
THE AGENCY’S FALSE CLAIM THAT THE RULE IS AN 
INSTRUMENT OF SAFETY. 

The FAA consistently has refused to collect, publish or analyze data that easily 
could be obtained to rebut or refute the false assertion that the age 60 rule serves a 
safety purpose. One of the most obvious ways to prove the safety performance 
capabilities of pilots of a11 ages is to collect and analyze data. In 1954, the Aero 
Medical Association’s Committee on Agein recommended the use of simulators 
to assess the older pilots’ ability to perf~rm!~ The acting chief of FAA’s Medical 
Certification Branch recommended in March 1959 that the agency assemble and 
share data from that kind of “periodic testing’’ of “[albility to perform adequately 
under realistic flight conditions.”66 In 1961, the respected Lovelace Foundation, 
under contract to the FAA to assess a protocol for evaluating the older pilot, 
provided an ovemiew of a longer-range study, the outline for a preliminary trial 
effort, and specific recommendations for a seven-point pro am that could be 
implemented immediately with existing data and facilities. 
in response to a congressional 

% And 20 years later, 
the National Institutes of Health 

The Airline Pilot, 28 (8):4-11, pp. 11-14), inAerospuceMedicine (Jan. 1960), pp. 83-84. 

Medicine (Jan. 1%0), 69. 
Ludwig G. Lederer, “Report from the President, Aerospace Medical Association,” Aerospace 63 

64 ”Pilot Age and Safety,” editorial, Washington Post @a. 8, 1959). 
Aero Medical Association, Report of the Committee on Pilot Ageing andAllied Problems. The 

H.L. Reighard, memorandum, mpru note 29. 
committee used the odd spelling of “ageing.” 

66 

67 Robert Proper, m E A R C H  PLANNING STUDY OF AGING CRITERIA, FlNAL REPORT, Federal 
Aviation Agency Project No. FA-904. The Lovelace Foundation for Medical Education and 
Research, Albuquerque, N.M., July 3 1,1%1. See pp. 23 (Preliminary Trial Profile Structure), 
28 (Outline of a Specific Trial Study), and 39 (Specific Recommendations to the Federal 
Aviation Administration). 

An Act to -re the Study of the Desirability of Mandatory Age Retirement for Certain Pilots, 
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(through its National Institute on Aging Panel on the Experienced Pilots Study)69 
criticized the FAA in no uncertain terms. This criticism focused on the FAA’s 
decades-long failure to (1) adequately collect data, (2) make available data that 
had been collected, and (3) analyze relevant data that had, in fact, been collected 
but for other purp~ses.’~ The NIA panel report recommended that exemptions 
from the age 60 rule be granted to selected pilots for a “systematic program to 
collect the medical and performance data necessary to consider relaxation of the 
current age 60 rule,”” and provided a detailed proposal for that 
FAA never did respond to the NIA panel’s criticisms of its past failures. The 
FAA has refhed to comply with the panel’s recommendation for a serious study. 
In fact, later testimony by the Director of the NTA indicates that FAA officials 
intentionally misled the NIA panel in its 198 1 deliberations.” 

The 

Agency Disseminates False and Misleading Presentation of Inappropriately 
Derived Safety Data. 

The 1981 report of the National Institute on Aging conclusively disproved the 
FAA’s two decades of assertions that there was some sort of medical justification 
for the age 60 rule.74 Since then, the FAA has no longer been able to use its 
discredited medical arguments. Instead, for the past two decades, FAA officials 
have made equally unjustified assertions that there is a safety basis for the rule. 
The agency consistently, intentionally and purposehlly has disseminated false 
and misleading presentations of inappropriately manipulated data regarding the 
risk of accident and older pilots. 

FAA officials’ concerted misrepresentation of safety performance data began with 
its misuse of statistics in a study that had been conducted by Charles F. Booze, Jr. 
of the FAA Civil Aeromedical In~titute.~’ After the NIA report destroyed medical 
arguments for the age 60 rule, the FAA turned to a distortion of data from the 
Booze study in order to make it appear that older, more experienced pilots were 
less safe. The stated purpose of the Booze study had been to ascertain why some 
general aviation pilots (e.g., doctors and lawyers) had more accidents than other 
general aviation pilots. In the course of his study, Booze looked at aircraft 
accident data for only one year - 1974. In two of Booze’ several different 
analyses,76 he computed the risk of accident for all pilots - including doctors, 

And for Other purpoSes, P.L. 96-171 (Dec. 19, 1979), 93 Stat. 1235. 

Department of Health and Human Services, REPORT OF THE NATIONAL INSTITUTE ON AGING 
PANEL ON THE EXPE~UENCED PI” STUDY (August 198 1). 

69 National Institute on Aging, National Institutes of Health, Public Health Service, US. 

’O Id. at 17. 
Id. at 1. 

72 Zd at 22-25. 
73 T. Franklin Williams, declaration, EEOC v. Lockheed Corp., CV 90-5253 TJH (Gx) (Distr. Ct., 

74 See notes 84 to 96 inia and related text. 

71 

Central Disb. Calif), Oct 11,1990, at 5-6. See infia notes 97 to 101 and related text. 

C.F. Booze, An Epidemiologic Investigation of Occupation, Age, and Exposure in General 

Id., at 12, 14. Data appears in tabular form in Bmze’ Tables 5 and 7. 

75 

Aviation Accidents, M c e  of Aviation, FAA Report No. AM-77-10 (March 1977). 
76 
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lawyers, housewives, and airline pilots - based on experience and age. Because 
airline pilots (I) exist only in the age brackets under age 60, and (2) are by far the 
safest of all pilots, generating hundreds of thousands of essentially accident-fiee 
flight hours, but are present only in the under-60 age brackets, the computed risk 
for those brackets in which they appear are severely depressed That is, they are 
severely understated as compared to brackets without these thousands of air 
carrier pilots and their hundreds of thousands of super-safe flight hours - ages 60 
and above. This numerically induced depression in apparent risk - not a change 
in true risk (either for the air carrier pilots or the general aviation pilots with 
whom they are “lumped”) causes the false and misleading appearance of an 
increase in risk beginning at the point at which the age 60 rule forces the airline 
pilots out of the population under study - here at age 60. The phenomenon is not 
controversial, is well and widely understood, is easy to recognize, and it has been 
explained repeatedly by researchers with impeccable credentialsn Booze himself 
did not consider the data produced in his Tables 5 and 7 as representative of an 
age-risk analysis. In fact, his only comment on that issue referenced his Table 2 
(occupation vs. age) where the phenomenon was far more subtle, and concluded 
that “[t]he relationship of age and exposure [flight experience] remain to be 
examined. 78 

The FAA’s presentation of the inappropriately manipulated, plotted Booze data to 
the NIA Panel on the Experienced Pilots Study misrepresented Booze’ findings 
by depicting the false and misleading appearance of an increase in risk beginning 
at age 60 - and undoubtedly was recognized as such by FAA officials at the time. 

Two years after the release of the NIA report destroying FAA’s medical defense 
of the age 60 rule, FAA paid for a supposed a e-risk statistical study by a non- 

and misleading age-risk data from the Booze report. Golaszewski produced a 
report, the Flight Time Study:’ that perpetuated the Booze misrepresentation of 
accident data. Despite its having been rejected and rehsed publication by the 
FAA’s Ofice of Aviation Safety from the very time of delivery,” this flawed and 
misleading document has been publicly endorsed and promoted by FAA officials 
ever since.’* 

statistician consultant, Richard Golaszewski, 7F who reproduced the inappropriate 

” See notes 245-251 and related text. 

’’ Richard Golaszewski, B.S. (Accounting) and M.P.A. (Public Sector Management and Finance). 
8o Richard Golaszewski, Acumenics Research and Technology, Inc., The Influence of Total Flight 

Time, Recent FIight Time &Age on Pilot Accident Rates, FAA Order No. DTRS57-83-P- 
80750 (Jun. 30,1983). This study was rejected and publication refused by FAA; see notes 81 
and 252, and related text. 

Kenneth M. Chm, Executive Officer, Of€ice of the Assistant Administrator for Aviation safety, 
FAA, letter to Samuel D. Woolsey ([month illegible] 24, 1991). Also see infra notes 25 1 and 
253, and related text. (See E h b i t  U.) 

Y d . , a t  11. 

82 See in@ notes 243,249-252,257-260 and related text. 
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The 1981 Report of the National Institute on Aging Proved, Once and for All, 
the Falsity of the Medical Arguments that the FAA, for More Than 20 Years, 
Had Asserted as the Rationale for the Age 60 Rule. 

As shown above, the FAA adopted and enforced the age 60 rule for secret 
economic reasons while falsely asserting that the reasons for the rule were of a 
medical nature. For more than two decades the agency refbsed to accept or 
acknowledge the growing body of evidence - produced on a worldwide basiss3 - 
that there was no medical or other basis for the age 60 rule. Instead, the agency 
continued to use various medical arguments to defend its original justification for 
the rule. But in 1981 the nation’s premiere scientific bodies investigated those 
claims, concluding unanimously that the FAA’s medical arguments were 
meritless. After that, the FAA could no longer claim that there was ever any valid 
medical basis for the rule. 

Congress in 1979 directed the National Institutes of Health 0 to conduct a 
study concerning mandatory age retirement for pilots.84 Pursuant to this mandate, 
the NM assigned the task to the National Institute on Aging (NIA), which 
awarded a contract to the Institute of Medicine (IOM) of the National Academy of 
Sciences (NAS), to provide an objective study regarding the medical questions 
related to the issue. The resulting TOM study” was reviewed b an 18-member 
panel of experts assembled by the NIA. The NIA panel report made it 
irrefutably plain, as did the IOM study, that the FAA’s 20 years of medical 
arguments in support of the age 60 rule were baseless. Both the IOM and the NIA 
panel called for allowing waivers to pilots who wanted to continue to fly beyond 
age f i f t~ -n ine .~~  They recommended that the FAA grant exemptions to the age 60 
rule and conduct an objective study of safety performance of pilots of all ages. 

82 

The NIA panel expressed strong dissatisfaction over the fact that FAA had never 
appropriately garnered data on the issue: 

Both the IOM Committee and this Panel have attempted, by every 
means available to them, to secure and utilize data directly relevant to 
the questions at hand. This undertaking met with only limited success 
for three reasons: 1) adequate data have not been collected; 2) in 
instances where data have presumably been gathered, they are not 

83 See inpa notes 102, 137-139, 187-189, 199-200,203-204, 233,263,273-276,286, and related 

84 P.L. %-171, enacted Dec. 29, 1979. 
85 IOM Committee to Study Scientific Evidence Relevant to Mandatory Age Retirement for 

text. 

Airline Pilots, Airline Pilot Age, Health and Perfonname: Scientific and Medical 
Considerations. 

Pilots Study (Aug. 1981) (NIA Panel Report). 
National Institutes of Health, Report of the National Institute on Aging Panel of the Experienced 86 

*’ Id. at 1,22-25; IOM Report (as published in M A  Panel Report) at F-162. 
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available; and 3) some relevant data-gathered for other purposes- 
have not been analyzed in line with the questions facing this Panel.88 

The NIA panel concluded that “there is no convincing medical evidence to 
support age 60, or any other 
also found that, although disease and disability increase with age, airlines “have 
achieved a very high level of safety during the past two decades,” adding: 

age, for mandatory pilot retirement.”89 It 

This achievement appears to be the result of a complex interplay 
among several factors, including striking advances in technology, 
a complex system of performance evaluation by air carriers and 
the Federal Aviation Administration, a variably effective system 
of government and air carrier medical surveillance, and a 
complex system of regulations designed to minimize risks to the 
traveling public. . . . . One inevitable, but unfortunate, by-product 
of the present system is the unavailability of adequate data 
concerning the medical status and piloting performance of air 
carrier pilots past the age of 60 since, under the age 60 rule, 
persons have not been permitted to continue as air carrier pilots 
past that age.g0 

Unwittingly relying on distorted data provided by FAA, the NIA panel cited 
Boozeg’ to the effect that pilot accident rates declined until age 60 and then rose. 
As shown above, the portion of the data in the FAA’s Booze report cited to the 
panel was not relevant to carrier operations; both its general inferential value and 
the specific references presented to the panel were misleading. Even so, the NIA 
report said, “The Panel attaches no special medical significance to age 60 as a 
mandatory age for retirement of airline pilots.77g2 

Debunking FAA’s past assertions that the age 60 rule was justified by the danger 
of pilot incapacitation, the report said: 

The Panel concluded. as did the expert committee assembled b~ 
the Institute of Medicine. that on purely medical grounds. age 60 is 
not an age of special significance with respect to the occurrence of 
either acute events (such as cardiovascular illness or stroke) or 
subtle changes (such as those in uerformance and intellectual 
fbnction) that may adversely affect pilot perf~rmance.~~ 

88 NIA Panel, supra note 86 at 17. 
Id. at 2. (Underscore in original.) 
Id. 
C.F. Booze, Jr., An Epiemiologic Investigation, supra note 75. 
NIA Panel, supra note 86 at I .  

91 

93 ~ d . .  at IO. (underscore in original.) 
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The panel said there was no medical reason “for singling out any other age below 
or above age 60” for mandatory pilot retirement.94 Dr. Robert N. Butler (who was 
Director of the MA in 1979 when it was asked to evaluate the age 60 rule and in 
198 1 when the report was issued) recalled later, ”Consulting experts to the NIA, 
the Institute of Medicine and other NIH scientists found no medical justjfication - -  
for the rule.” He went on to say that the panel “suggested that the retirement at 
age 60 rule be waived on a limited basis to permit a medical study of older 
pilots .... Unfortunately, the FAA did not accept our recommendation. As a result, 
we continue to lose the expertise of seasoned pilots.. . . 1195 

What the NIA panel recommended was that the age 60 rule be continued for pilots 
in Part 121 flight operations and extended to Part 135 operations, but that a 
system of waivers allow pilots to continue to fly after reaching age 60 while FAA 
monitors and collects performance data.% Years later it was revealed that the 
only reason why the NIA panel did not call for abolition of the age 60 rule was 
because panel members had been deceived by FAA officials’ assurances that the 
FAA was going to start allowing waivers to let pilots fly beyond their sixtieth 
birthday. Dr. T. Franklin Williams, who succeeded Butler as Director of the 
National Institute on Aging, recalled later: 

At the time the NIA Report was issued, many of its members, if 
not all, believed that the FAA had already informally agreed to 
institute a program of post-60 piloting as recommended. 
Following the NIA Report, the FAA issued an advance notice of 
proposed rulemaking to institute a study of the medical and 
proficiency status of airline pilots over age 60. Two years later, 
however, the FAA abandoned the proposal .... 97 

It was almost a year after the publication of the NIA Panel Report when the FAA 
announced that it was “considering developing and implementing a program” 
responsive to the NIA panel  recommendation^.^^ Two years aRer that, however, 
the FAA withdrew the notice that it was considering such a program.99 The FAA 
notice of withdrawal alluded to economic factors (“retirement and insurance plans 
which conform to retirement at age 60”) but asserted that safety was the reason 
for calling off the program that would have allowed waivers and monitoring of air 
carrier pilots beyond the sixtieth birthday.’” T. Franklin Williams later recalled 
that “in 1986 ... the Chief Flight Surgeon and other staff of the Federal Aviation 

94 Id. at 14. 
Dr. Robert N. Butler, When Mots Turn 60: Experience vs. Age, column, Washington Post, July 
26, 1989. (Emphasis added.) 

M A  Panel Report at 1,22-25. 

95 

96 

97 T. Franklin Williams, Declaration, in EEOC v. Locwleed Corp., U.S. Distr. Ct. (Central Distr. 

Advance Notice of Proposed Rulemaking, Fed. Reg., vol. 47, no. 131 (Jul. 8,1982), 29782. 
Withdrawal of Advance Notice of Proposed Rulemaking, Fed. Reg., vol. 49, no. 72 (Apr. 12, 

Of Calif.), CV 90-5253, Oct. 22, 1990, at 5. (See Exhibit U-1.) 
98 

99 

1984), 14692. 
loo Id. at 14693. 
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Administration,. .gave no medical nor safety reasons for not going ahead, but 
indicated that operating staff of the Federal Aviation Administration were 
opposed.”101 The fact that FAA officials misled NIA panel members is consistent 
with their other conduct. It appears that the agency never really considered the 
panel’s conclusions and recommendations, and that FAA’s stated reasons for 
abandoning the panel’s suggestion amounted to disingenuous disinformation. 

The National Institutes of Health repudiated more than 20 years of claims by FAA 
that medical reasons formed the basis for the age 60 rule. The NIH produced a 
major study that destroyed two decades of FAA’s conclusory, straw-man medical 
arguments. And now, over 20 years have passed since the NIA Panel Report was 
published. The FAA has abandoned its discredited medical arguments for the age 
60 rule. And yet, to the present day, FAA has failed to act in good faith on the 
findings and recommendations of the IOM study and the NIA panel. 

In the more than two decades since the NIA Panel report was issued, evidence of 
the FAA’s dereliction has continued to accumulate. In 1985, the medical director 
of TAP-Air Portugal evduated more than 1,500 pilots at risk - both active and 
retired - from 1945 to 1983. After noting that the over-60 (retired) pilots had 
submitted to “the same medical, psychological, and psychomotor tests” as pre- 
retirement pilots, the study noted that “64% of the over [age] 60 examinees were 
absolutely fit for flight duties.””’ In a 1994 study performed under contract to 
the FMCAMI,  Dr. Robert Besco determined that “retired airline cockpit crews 
have a life ex ectancy of more than 5 years longer than the comparable general 
population.”’ 1 In 1988, Froom reported: 

The incidence of fatal accident from human error is far greater than 
that from physical illness. Since inexperienced pilots have a 2-3 
times increased incident of mishaps due to pilot error, the estimate 
of risk of disease related in-flight sudden incapacitation should be 
balanced by consideration of pilot inexperience. Therefore, it may 
be preferable to grant waivers to experienced pilots with an 
increased incidence of disease-related inflight sudden 
incapacitation than to replace them with novices. IO4 

T. Franklin Williams, testimony, Joint Hearing U.S. House of Representatives, Select 
Subcommittee on Aging and the Education and Labor Subcommittee on Employment 
Opportunities, Sept 24, 1991. 
A. Castelo-Branco et al., Comparative Study of Physical andMental Incapacities Among 
Portuguese Airline Pilots Under and Over Age 60, AVIAT., SPACE & ENVIRON. MED., August 

Robert 0. b o ,  Santya P. Sangal, A Longevity and Survival Analysis for a Cohort of Retired 
Airline Pilots, Professional Performance Improvement, FAA Contract #92-P-13371 (1994). 
Paul Froom, M.D. et al. Air Accidents, Pilot Experience, and Disease-Related Might Sudden 
Incapacitation, AVIAT., SPACE & ENVIRON. MED., 278-281, March 1988. (Inconsistent 
hypthenation in original.) 
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One year later, Jochanan Benbassat introduced the concept of a “decision analytic 
model” for the establishment of disqualificatiodwaiver standards. 

Although [this study is] deliberately biased in favor of grounding 
the veteran, the analysis indicates that the risk of sudden death or 
incapacitation in an experienced fighter pilot with an incidentally 
detected illness should be increased ten-fold to 46-fold to justify 
his or her replacement by a novice. lo5 

Whether for fighter pilots or airliner pilots, the balancing of risks model is an 
appropriate decision making tool. Its use confirms what already is well-known, 
that FAA’s assertions about safety performance of older pilots are profoundly 
misleading. 

FAA disregarded data developed in the Hilton Systems study regarding 
simulator exercises, a study which proved that the simulators are just as 
effective as neuropsychological tests. 

In 1990, the FAA commissioned Hilton Systems, Inc. to perform a large, multi- 
part study, for the stated purpose of developing and validating “new technologies 
or batteries that would allow for alternatives to the [age 601 rule.”’06 

To fulfill the design objectives of the study, in the fourth and final part of the 
series, lo7 Hilton Systems selected three separate neuropsychological test batteries 
for their relevance to the demands of piloting. lo8 Three test flight scenarios also 
were developed - including an “assessment procedure’’ deemed by the FAA’s 
own staffto be “more objective, quantifiable, and definitive than the typical 
proficiency ‘check ride.’” These simulator exercises included “complex 
maneuvers [to be] performed under stress or in novel situations” specifically 
designed to reveal impairment in older pilots.’09 Hilton Systems staff - assisted 
by FAA’s own staff of simulator experts, instructors and check pilots - then tested 
forty pilots ages 41-71”’ on these three test batteries and compared the results 

lo’ Jochanan Benbassat, M.D. et al., Retirement of Fighter Pilots with Incidentally Detected 
Illnesses: A Decision Analytic Model, JOURNAL OF OCCUPATIONAL MEDICINE, 5 13-5 17, Vol 
3 1, No. 6 June 1989 

IO6 FAA/CAMI Contract No. DTFA-02-90-90125 (1990). The obvious motivation for this study 
was the serious challenge to the rule by petitioners, and the critical language of the 7th Circuit 
in its reluctant support of the agency in Baker v. FAA: “The FAA should not take this 
[rejection of petitioners appeal] as a signal that the age sixty rule is sacrosanct and 
untouchable. Obviously, there is a great body of opinion that the time has come to move on.” 
(917 F.2d 318, 322 (1990).) 

Perfonmce, Hilton Systems Technical Report 80253B (January 1993). 

Flitescript. 

All were experienced pilots having logged a minimum of 5000 hours flying. From among the 
40-pilot total population, the investigators selected 23 (similar age range as the 40) with both 

107 Diane T. Hyland et ai., Lehigh University, Age 60 Project: Experimental Evaluation ofpilot 

IO8 Id. at 3-3. The three neuropsychological test batteries were COGSCREEN, WOMBAT, and 

”Id. ,  at 3-1, 3-2,5-1. 
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against their performance on the three simulator scenarios in the FAA’s own B- 
727, high fidelity, “virtual reality” simulator. These comparison tests showed 
“significant correlation between pilot age and the simulator measure, between 
pilot age and the predictor tests and between the predictor tests and the simulator 
. . . . In short, this massive study of three different, specially selected 
neuropsychological test batteries, administered with the assistance of and under 
the direct supervision of expert FAA staff, confirmed the virtual reality simulator 
approved by the FAA in its 1981 Advanced Simulation regulations”* as a valid 
test of impairment in older airline pilots during all flight situations, including 
complex maneuvers performed under stress and in novel situations. l3 

7,111 

And yet the FAA, when soliciting public comments on this massive effort to 
develop “alternatives to the [age 601 
minor part of the overall study, the Consolidated Database E~periment,’’~ a 
segment that the FAA itself had declared at the outset “was not intended to finally 
establish causal relationships between age and accident rates” because “the 
quality of the available data will not support such an investigation.””6 Despite 
this severely limiting caveat, the FAA declared publicly that comment on this 
study was solicited in its “consideration [of] whether to initiate rulemaking on the 
. . . Age 60 Rule.””’ Moreover, in this announcement, FAA disingenuously 
misrepresented the facts as reported in the discredited, rejected, and publication- 
refbsed 1983 Golaszewski study as if they were those of the 1981 NIA panel 
study: 

buried these findings in favor of a 

The NlH study included data collected from 1976-1980 and was 
obtained from FAA medical records and from a W S B ]  data base. 
The study compared the accident rates for each age group after 
adjusting for the amount of total and recent flying done by 

total and recent flight experience in the B-727 aircraft comparable to that of an active air 
carrier pilot for its air carrier pilot vs. age assessments. ’” Hyland et al.,Age 60 Project: Experimental Evaluation of Pilot Performance, Hilton Systems 
Technical Report 80254B, 5-3 (January 1993). 
FINAL RULE, ADVANCED SIMULATION, 45 Fed. Reg. 44 176 (Jun. 20,1980). 
More than 30 years after the fact, FAA finally fulfilled the specific recommendation made by 
the Lovelace Foundation in its 1961 review of pilot evaluation protocols. But the agency still 
refuses to acknowledge the Lovelace report, which said: 

112 

6. Using its o m  research facilities, the [FAA] should begin a program to perfa 
a quantitative method of evaluating flight simulator performance in highly 
skilled pilots to serve as a psychophysiological instrument for validating the 
significance of a pure medical index . . . [as] a true index of deteriorating 
performance capabilities with advancing age. 

(Lovelace Foundation, Research Planning Study of Aging Criteria: 
Final Report, July 3 1, 1961, at 40,) 

‘ I 4  THE AGE 60 RULE, 58 Fed. Reg. 21336, April 20,1993. 
Edwin J. Kay et al., Age 60 Project, Consolidated Database Experiments, Final Report, Hilton 
Systems Technical Report 8025-3C(R2) (March 1993). 

‘I6 Statement of Work: Pilot Data Consolidation Effort: Studies on Mandatory Retirement Age for 
Pilots, 2. 

’” 58 Fed. Reg. 21336, April 20,1993. 
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different age groups. The methodology expressed accident rates as 
the number of accidents per flight hour. This study indicated that 
the accident rates for pilots whose medical certificates permitted 
them to fly as commercial airline pilots had a substantially higher 
accident rate after age 60 than at younger ages. 

Not only does this passage not accurately describe the NIA panel study, but it is 
lifted virtually verbatim from the FAA’s misrepresentation to the Seventh Circuit 
in Baker v FAA regarding the (previously discredited and publication-rehsed) 
Golaszewski study: 

The Flight Time Study collected data covering the years 1975 
through 1980 obtained from FAA medical records and from a 
[NTSB] data base. The Flight Time Study compared the accident 
rates for each age group after adjusting for amount of total and 
recent flying done by different age groups. . . . [This study] 
expresses accident rates as the number of accidents per flight hour. 
. . . The statistics indicate that once pilots reach approximately age 
60, the accident rate climbs even though experience also climbs. 
The Flight Time Study does focus on subsets of the pilot 
population who have passed medical standards required of airline 
pilots. I9 

The NIA Report, on the other hand, referenced the 1977 Booze study. 120 In this 
study, the data was from 1974 only,’2’ the accident rate was expressed as 
“rate/l000 [pilots]” (not per flight hour);122 and there was no segregation by 
medical class - only age and flight time. 123 And, as for an assessment of air 
carrier pilots, Booze declared only that “[alirline pilots, on the other hand, have 
the highest cumulative experience of any group but continue to have low accident 
rates.’”24 Further, Booze made no analysis of age, per se, declaring that “[tlhe 
relationship of age and exposure remain to be e ~ a m i n e d . ” ’ ~ ~  Moreover, when 
referencing the Booze study, the NIA report specifically noted that “general 
aviation pilots . . . whose exDerience [not medical class] most closely parallels 

’I8 58 Fed. Reg. 21336, April 20,1993. 
‘I9 Brief of Respondents, in Baker v FAA, Court of Appeals for the 7th Circuit No. 89-2524, 

submitted April 25,1990, at 6 ,7 .  (Case reported at 917 F.2d 318 (7th Cir., 1990).) 
The discredited, rejected and publication-reM Golaszewski Flight Time study did not 

report directly on “subsets of the pilot population who have passed medical standards required 
of airline pilots.” The paper provided data only on “all pilots” and pilots with a 3rd class 
medical certificate. At footnote 5, page 10, however, Golamwski stated, “Accident rate data 
for Class I and Class II pilots (as a group) are derived from [sic] subtracting the Class III pilot 
data from that for all pilots.” 

Booze supra note 75 at 5. 
NIA Panel, supra note 86 at 5, fig. 2. See  also, Booze, supra note 75 at 12, 14,, Tables 5,7. 
id. 

I M  NIA Panel, supra note 86 at 2 ,5 ,9 .  

122 

Booze, supra note 75 at 10. (Emphasis added.) 
Id., at 1 1 .  125 
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that of professional pilots [not airline pilots] . . . have declining accident rates 
until the age of 60, after which those trends reverse.”126 

FAA’s only possible reason for burying the Hilton Systems’ Experimental 
Evaluation of Pilot Performance data (from a study that was expressly intended to 
develop and prove the simulator to be a viable age-60 assessment device) 
evidently was that it was successful. The FAA’s reason for burying of this data 
was as disingenuous as its choice of the Consolidated Database Experiments - 
specifically declared at the outset to be inadequate for the declared purpose - for 
public comment. FAA officials obviously intended the Consolidated Database 
Experiments to validate the previously discredited Golaszewski study - and were 
dissatisfied when it did not. The FAA’s Statement of Work identified only the 
Golaszewski study as prior “statistical” analyses, failed to disclose its discredited 
and publication-refused status, and misrepresented its “findings” as to the “Class I 
and Class II pilots” even though no data had been presented for these classes, and 
misrepresented as a “key assumption” that Golaszewski had considered that 
recent and total flight times in the FAA Medical History File and NTSB accident 
database were equivalent. Hilton Systems was ordered to “utilize improved 
statistical methodologies and address issues raised in prior studies” -with the 
Golaszewski study being the only “prior [statistical] studies” (sic) identified. 127 

However, like the earlier analysts, Edwin Kay (statisticiadauthor of the 
Consolidated Database Study) harshly criticized the Golaszewski study, 12* and 
refused to replicate its analyses of heterogeneous  population^'^^ - different classes 
of medical certification combined together for analysis - and provided no support 
for the FAA in his original submission, Adhering rigidly to strictly homogenous 
medical classifications, Kay found and reported: “[Tlhe data for all the various 
groups of pilots were remarkably consistent in showing a modest decrease in 
accident rate with age.” And specifically as to airline pilots: “Our analyses 
provided no support for the hypothesis that the pilots of scheduled air carriers had 
increased accident rates as they neared age 60.” As an overall conclusion - in the 
originally submitted “final product” - Kay said: “It was as easy to conclude that 
the FAA’s system improved the composition of the grou s over time as it was to 
conclude that pilots’ performance improved with age.”13 r 
Recognizing the negative impact this conclusion would have on the FAA’s ability 
to defend its age rule, the FAA/CAMI contract monitor returned the study to Kay 

26 NIA Panel Report supra note 86 at 2. 
FAA, Statement of Work: pilot Data Consolidation Report: Studies on Mandatory Retirement 
Age for Pilots, 1,2. 
Kay, supra note 115 at 2-1 - 2-3. 

lZ9 Id., 4-1. “A number of principles guided the analyses. First, it was inappropriate to aggregate 
data across medical classes, because this created heterogeneous groups with misleading 
accident rates.” 
Id., 6-2. This final statement at the end of the second full paragraph, page 6-2 marked the end 
of Kay’s study as originally submitted. 
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with a “request” to find an age that the FAA could use in its defense of the rule.I3’ 
Reluctantly complying, Kay reviewed the already completed analyses by eye 
(sometimes called “data snooping”), selected short segments from four larger sets 
of medical Class II and I11 pilot data for “post hoc” reanalysis, but treated them as 
“planned” tests “to maximize the probability of finding even hints of an increase 
in accident rate with age for pilots near age 60,’’ even remarking, “It is quite likely 
that any trend detected is spurious.”’32 Relying on these new, after-the-fact tests 
of visually selected snippets of data, the author created a new - and now FAA 
acceptable - concluding statement: “Taken together, these [new] analyses give a 
hint, and a hint only, of an increase in accident rate for Class 111 pilots older than 
63 years of a e This suggests that one could cautiously increase the retirement 
age to 63 .” l3 q .  

As with the misleading Golaszewski presentations from a decade earlier, FAA 
promoted this likely spurious “hint” of an increase at age 63 as if it were both 
substantial and true. It was not well received in the international community. A 
brief reference to the FAA’s Age 60 Project appeared in an International Civil 
Aviation Organization (ICAO) Air Navigation Commission working paper, but 
notes only the database study and the reported conclusion “one could cautiously 
increase the retirement age to 63 The favorable pilot-simulator evaluation 
results - the declared objective of the entire project and its most striking and 
beneficial result - which apparently had not been pointed out by the FAA, thus 
were not mentioned in the ICAO document. 

The “age 63” comment did reappear, however, in a U.S. Department of 
Transportation (DOT) appropriations bill for fiscal 2000 reported out by the 
Senate Appropriations C ~ m m i t t e e . ’ ~ ~  The Committee noted that it had asked the 
FAA “why the United States should not ‘cautiously increase the retirement age to 
63’ like other countries have for commercial aviation.’’ The rationale underlying 
this original query is without f0undati0n.l~~ The question begs explanation. No 
“other countries” in the ICAO community are currently on record as having 
adopted age 63 as a maximum age limit for airline pilots. 137 In a 1996 survey of 
ICAO member States, of 57 States permitting airline pilots to fly beyond age 60, 
seven reported allowing flight to age ~ixty-three;’~~ however, in an ICAO listing 

~ 

Samuel D. Woolsey, letter (certified mail with return receipt) to Ms. Pamela Della Rocco, Aug. 
19,1993. (Subject: Age 60 Project, Consolidated Database Experiments.) 
Kay, supra note 1 15 at 6-2 - 6-3. 

Pam Della Rocco, FAA Contract Monitor.) 

members, AN-WPl6940,3, 18110194. 

AgenciesAppropriations Bill, 2000, S .  Rep. 106-55, 106th Cong., 1st Sess., 79-80 (May 27, 
1999). 
The statement “like other countries have [done]” is so contrary to reality as to suggest the need 
for an inquiq into sources of influence on the Appropriations Committee’s actions. 
ICAO, Supplement to Annex 1 - Eighth Edition, Personnel Licensing (June 2000). 
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‘33 Id., 6-3. See also Affidavit of Samuel D. Woolsey, March 27,19%. (Regarding statements by 

134 ICAO Air Navigation Commission, ANC Task No. MED-7101: Upper age limits forflight crew 

13’ U.S. Senate Committee on Appropriations, Department of Transportation and Related 
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four years later for the year 2000, none reported 63 as a statutory or regulatory 
upper age limit. 139 

Nevertheless, the Senate Committee ordered the FAA to determine the risk of all 
professional pilots ages 60-63 and compare that risk to the risk of all professional 
pilots in overlapping age brackets (z.e., 57-60, 56-59, 55-58 . . . 21-24) under that 
age. Like the rationale underlying it, the order is seriously flawed. In the first 
place, it turns the concept of inferential statistics on its head. The Committee, by 
the nature and circumstance of its order, suggests that, for the narrowly selected 
group of the most highly trained, experienced, and qualified pilots, most 
thoroughly and frequently tested to the highest regulatory standards, and most 
closely and carehlly scrutinized at all times and in all areas, their risk 
characteristics can be inferred from the mass of “all” commercial and non- 
commercial pilots. The supposition is absurd. Kay (1993) revealed that the 
differences in risk between pilots known to be airline pilots and mere 
“commercial” pilots (medical Class II) varied from 22,0000/0 (age 35-39) to 
9,200% (age 55-59).141 Even an introductory text on statistics declares that: 
“Inferential statistics makes it possible to draw inferences about what is 
happening in the population based on what is observed in a sample [drawn] from 
that population.” Inferences do not go from the general to the particular, as here. 
The error of this inappropriate application of statistical methodology is clear: 

[Alppropriate techniques of inferential statistics are used to estimate the 
values ofpopulationparamefers from sample statistics. If the sample is 
properly selected, the sample statistics will often give good estimates of 
the parameters of the population from which the sample is drawn; if 
poorly chosen, erroneous conclusions are likely to ~ c a i r . ’ ~ ~  

The Committee effectively ordered the FAA to replicate the procedural flaw and 
its erroneous results that destroyed the usefulness of the earlier (rejected and 
publication-refbsed) Golaszewski Flight Time study. The flaw underlying the 
Committee’s directive - as it was in the FAA’s inappropriate use of the 
Golaszewski data - was to analyze heterogeneous pilot populations 
demographically skewed across age 60 because of the FAA’s age 60 rule. 143 As 
discussed below, these same flaws permeated the Golaszewski Flight Time study; 

members, AN-W/7089,2, A-1 - A-3, 15/2/96. Of the seven, all had a regulatory limit of age 
60, but informally permitted flight to age 63. None of the seven were major participants in 
international aviation. They were: Finland, Iceland, Japan (since raised to 65 by legislation), 
Oman, Singapore, Thailand, and United Arab Emirates. 
Personnel Licensing (June 2OOO). Thailand listed age 61, Panama 62. The remainder reported 
either no age limit, age 65, or the W J A A  60-65 Iimit 
S. Rep. 106-55, supra note 135 at 80. 

(accidentd100k hrs) for age 35-39: 0.03 vs 6.59, for ages 55-59: 0.06 vs 5.65. 
Joan Welkowitz et d., INTRODUCTORY STATISTICS FOR THE BEHAVIORAL SCIENCES 6 (3rd ed. 
1982). (Emphasis added.) 
See discussion beginning at page 23 supra. 

1 39 

14’ Data for airline pilots from Table B43, for medical Class II pilots from Table B-7I3. Risks 
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their misleading effects are common knowledge in the scientific community. 144 

The Committee’s order thus was improper on its face as it called for replication 
and vindication of the previously discredited Golaszewski study. 

As revealed in the discussion of the Golaszewski study inpa, the FAA was on fair 
notice in year 2000 that the Appropriations Committee’s directive was flawed in 
theory and practice. For this reason, the FAA was derelict in having failed to 
inform the Committee of the latter’s misunderstanding of the status of pilot age 
limits in the intemational community, and to negotiate with the Committee for a 
more relevant and realistic analytical protocol. The fact that it did not do so - 
combined with its enthusiastic compliance with an order it well knew to be 
thoroughly flawed and guaranteed to produce misleading results - isprima facie 
evidence of FAA’s intent - perhaps even its complicity with the Committee - to 
mislead. Responding to the Committee’s order, FAA produced four studies, of 
which only the fourth was directly responsive to the congressional mandate.*45 

The FAA’s fourth study, Pilot Age and Accident Rates Report 4: An Analysis of 
Professional A 77’ and Commercial Pilot Accident Rates by Age, following the 
Committee’s directive, replicated the earlier Golaszewski findings precisely. The 
author explicitly denied this perfect match by declaring, “The results of this 
[Report 41 are generally consistent with the conclusions reported by Golaszewski 
(I 983, 199 1,1993) despite the use of diferent m e t M  and samples,”’46 
However, all respects material to the result to which he refers - comparing risk of 
professional pilots above and below age 60 - hispilot categories (pilots holding 
medical Class I and II certificates), his age ranges (above and below age-60), 
population demographically skewed at age 60 by the Age 60 Rule, itself, and his 
analytical methodology ((accident count) / (hours flown) / 100,000 = rate of 
accident per 100,000 hours), were lifted from the rejected and publication-refused 
Golaszewski Flight Time Study. Moreover, throughout the remainder of his 
report, the FAA-employed principal author favorably compared his findings to 
those of Golaszewski. And Broach made the bizarre claim that the “analyses 
reported in this study are based on a sample working population of airline pilots 
[actually the universe of allprofessionalpilots] that is very similar to the working 

While it may be inappropriate to expect the Appropriations Committee (supra note 135) to be 
fully cognizant of the intemational aviation’s stance on age 60, given their obvious interest in 
the age 60 rule and its demographic effects, the Committee certainly can be held responsible 
for knowledge of the fundamental statisitcal flaws embodied in its order. 
Dana Broach et al., Pilot Age andAccicdent Rates Report 4: An Analysis of Professional ATP 
and Commercial Pilot Accident Rates by Age, FMCAMI OAM research task AAM-00-A- 
HRR-520, September 6,2000. 
Three additional reports are indirectly relevant: Rewrt 1: David Schroeder et al. Pilot Age and 
performance, An annotated bibliography (1990-1999), FAAICAMI OAM research task AAM- 
00-A-HRR-520, undated. Rewrt 2: Dana Broach, Pilor Age and Accident Rates: A Re- 
analysis oJthe 1999 Chicago Tribune Report and Discussion of Technical considerations for 
Future Analyses, FAA/CMI O M  research task AAM-00-A-HRR-520, undated. Rewrt 3: 
Dana Broach et al., An Analysis of Professional Air Transport Pilot Accident Rates by Age, 
FMCAMI OAM research task AAM-00-A-HRR-520, July 2 1,2000. 
Report 4, pp. 2,44. (Emphasis added.) 
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population of airline pilots subject to the Age 60 Rule [actual& a very restricted 
subset o f p z l o t ~ ] . ’ ’ ~ ~ ~  Not surprisingly, Broach found a (false and misleading) 
“statistically significant” increase in risk for the age 60-63 age group. 

Obviously pleased with these results, FAA arranged to have the author, Broach, 
present these flawed, inappropriate, and misleading findings at the annual 
Aerospace Medical Association Meeting, Reno, Nev., May 6-10, 2001. In a 
subsequent rebuttal, Samuel D. Woolsey, J.D., a long-time researcher of the age 
60 rule and webmaster of a free access, public service website dedicated to the 
subject, addressed a letter, critical of the F M r o a c h  presentation, to the 
president of the Association. 14’ Explaining his purpose in writing, Woolsey 
stated: 

I believe it important that those who provide information to the 
public insure its accuracy, and maintain an objective neutrality 
with respect to controversial subjects. . . . Thus, I respecthlly 
object to your Association’s having provided a forum at its year 
2001 convention for the FAA’s and CAMI’s Dr. Dana Broach to 
present an excerpt from the fourth and most seriously flawed of 
those studies. 14’ 

Woolsey’s factual representations are found to be highly reliable, his references to 
other materials accurate and relevant, and his analysis of the weaknesses and 
strengths of the analytical protocols of the various studies compared valid. 
Petitioners hereby incorporate Woolsey’s letter to the President of the Aerospace 
Medical Association into this petition. 

The agency’s failure to make reasoned decisions based on actual data was 
reflected in an analysis by FAA Federal Air Surgeon P. V. (Pete) Siegel as long 
ago as 1972: ”The fact that we have not published logic and statistics is no valid 
proof that we are unfounded, outdated, or inactive,” his analysis said. The 
passage concluded, “There are several advantages to the aviation community in 
allowing pilots beyond 60 to demonstrate their qualifications for a first-class 
medical certificate that would not be possible should there be an age limit for 
medical certificate issuance. ” That conclusion appeared to offset the logic of 
Siegel’s accompanying transmittal memorandum, which said, “We must conclude 
from the arguments presented in opposition to the Age 60 rule that no valid 
reasons exist that would offset the rule’s positive impact upon flight and public 
safety.””’ Siegel’s assertion that the rule had a positive impact on flight and 
safety was, however, not based on logic, statistics or data of any sort. 

~~ 

14’ ~ d .  at 47. 
Samuel D. Woolsey, letter to Donald C. Arthur, M.D., J.D., Ph.D., President Aerospace 
Medical Association, Nov. 20,2001. Access this letter, and many of the cited references, at: 
www.age60rule.com. 

P.V. Siegel, Federal Air Surgeon, memorandum, re: Age 60 Hearing, January 17,1972. (From 
the Reighard files.) (See Exhibit V.) 
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( n) ( C ) - - THE FAA HAS, FOR THE ENTIRE LIFE OF THE RULE - 
FROM ITS FIRST GERM OF AN IDEA, TO ENACTMENT TEN 

INTENTIONALLY, CONTINUOUSLY AND PURPOSEFULLY TO 
FABRICATE AND DISSEMINATE FALSE AND MISLEADING DATA 
TO SUPPORT THE RULE AND/OR TO BAR TEIE PRODUCTION OF 
EVIDENCE THAT WOULD DISPROVE OR EVEN TEND TO DISPROVE 
ITS FALSE CONTENTION THAT TEE RULE WAS AN INSTRUMENT 
OF SAFETY. 

MONTHS LATER, TO THE PRESENT DAY - ACTED 

At no time since the establishment of the age 60 rule has the FAA allowed the 
production or dissemination of meaningfbl data that would rebut or refbte its false 
assertions that the age 60 rule has a safety purpose. 

FAA ignored expert advice in establishing its so-called Georgetown Clinical 
Research Institute (GCRI) study in 1960, and later misrepresented both this study 
and its companion Lovelace Foundation Study of Physiologic and Psychologic 
Aging in Pilots as “major studies” of the pilot aging issue. 

FAA in the 1960s conducted a useless in-house study that it misleadingly titled 
the Georgetown Clinical Research Institute study while declining to pursue more 
promising research that had been proposed to it under contract by the Lovelace 
Fo~ndation.’~’ GCRI (not Georgetown University) s ent five years accumulating 
unorganized data, primarily on air traffic controllers, some of whom were 
pilots, in a project it later admitted (following an inquiry by the Government 
Accounting Ofice, and on the eve of an investigation by the U.S. House 
Committee on Government Operations) came up with no usable data, no 
statistical design for analysis of data, and no analysis.’53 In its 1961 
comprehensive report to the agency, the Lovelace Foundation for Medical 
Education and Research had recommended that the FAA begin with a seven-point 
program that would use the “most exacting” techniques and routine measurements 
in a battery of tests to produce the FAA’s desired “Physiological Profile Aging 

E 2  

Robert Proper, supra note 67. 

MEDICALRESEARCH ON AGING, House Report No. 2080 ,89~  Cong., 2d Sess. (Sept. 26, 1966) 
(H.R 2080), 22: 

“The FAA also has a serious interest in reassessing its retirement policy in regard to FAA 
air t&ic controllers. At present controllers are under the regular Civil Service retirement 
system, but FAA has reasons to believe that a more flexible retirement policy is needed. The 
FAA-GCRI project is aimed specifically at this probIem.” 

the FAA in 1958 and its revision of medical certification standards in 1959. Recall, for 
example, the Harding Commission report of 1956, the Flight Safety Foundation reports of 
1958, and the legislative history of the FAAct of 1958, discussed above. 

151 

152 U.S. House Committee on Government OperaUons, BETTER MANAGEMENT NEEDED OF 

This observation correlates well with the historical situation leading up to the creation of 

153  H.R. 2080, id, at 4. 
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Ratio (PAR),” to replace FAA’s admittedly arbitrary age 60 cut-off with 
individualized testing.’54 Among the seven points were: 

1. 

2. 

3 .  
4. 

6. 

Stimulate interest in other agencies for a joint program to 
minimize costs. 
Begin collecting and analyzing public data already in 
existence. 
Access the extensive data in military pilot service records. 
Access the existing data from its own (FAA) pilot records. 

Perfect a quantitative method of evaluating flight simulator 
performance. Is’ 

.... 

FAA rejected all the enumerated suggestions, as well as the foundation’s 
proposal to begin with a two-year test program prior to a longer-term 
study.’56 Contrary to the agency’s repeated public assertions, and 
notwithstanding the stated purpose of its failed GCRI project, the FAA has 
been unalterably opposed to the development of a physiological profile 
that could be a substitute for the arbitrary cut-off based on chronological 
age. 

When the FAA voluntarily terminated its wastehl GCRI project in 1966, 
the Federal Air Surgeon, P.V. Siegel, informed the House investigating 
subcommittee that “the FAA would now take advantage of the results of 
the NIH-sponsored mvelace Foundation] study.””’ Less than six 
months later, however, in a “Dear AI” letter to the director of the Lovelace 
project, FAA’s Siegel asked that the foundation end its examination of the 
older pilot in favor of the younger pilot - which, sensibly, Lovelace 
refused to do. Siegel wrote to Lovelace: 

It is generally accepted that the impetus for initiating your 
study (and ours) was the adoption of the 60-year rule with 
the resulting pressure to develop a means of selecting pilots 
who might be able to fly beyond the age of 60.. . . Instead 
of a primary concern with the upper age bracket - selecting 
those who are above the average 60 year old with the idea 
of allowing them to fly past this age - we should [instead] 

IS4 Lovelace Research Planning Study,supra note 113 at 23. 
15’ M. at 39. 

Id. at 23,28,39. See also H.Rep. 2080, supra note 3 at 3, 12, 15, 19,20. 
Is’ Id, at 4. Statement by Dr. Siege1 to congressional subcommittee investigators on Aug. 9, 1966. 

After the FAA rejected its recommendations, the Lovelace Foundation submitted these same 
proposals in a request to, and was granted funding by, NIH for a longitudinal study to, inter 
alia, produce the FAA’s desired ‘Profile Aging Ratio” through a study of “normal” human 
aging @e.,  aging absent pathology) using air carrier pilots because of their recognized “super- 
select” health status and longer lives. See H.R. 2080, supra at 7,13,15,19,23. 
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concern ourselves with selecting out those in the lower age 
group who measure below the average. 158 

Following review of the Lovelace study’s annual progress report for 1968, 
showing preliminary results extremely favorable to the health and fitness 
of the older air carrier p~pulation,’~~ Siegel arranged a staff visit to the 
foundation. During this visit, the FAA attendees first challenged the 
source, accuracy and validity of the foundation’s findings, 
with the foundation representatives to restrict the distribution of the 
Lovelace data,162 -- or at least agree not to testify against the FAA if the 
age 60 rule were challenged.’63 Moreover, on the specific question of 
whether the Lovelace data would su port a waiver of the rule, the FAA 
group’s leader, C.I. Barron, M.D., 

then pleaded 

1 6 f  rehsed to allow open discussion. 165 

In a subsequent report to Siegel regarding this visit, Barron declared the 
Lovelace Foundation’s findin s irrelevant to the age 60 rule issue. 
internal FAA memorandu”68assessing this letter, correspondence 
between Siegel and NM,16’ and handwritten comments by Siegel to 
Reighard,16’ all indicate that the Barron letter (or its substantive content) 
was “leaked” to N I H I 7 O  and contributed to the termination of NIH hnding 

166 

P.V. Siegel, letter to Dr. AH. Schwichtenberg (Jan. 12, 1%7). 
Lovelace Foundation for Medical Fducation and Research, 1968 ANNUAL PROGRESS REPORT: 
STUDY 0~F~~s10ux; rc  AND PSYCHOLOGIC AGING INPILOTS, N.I.H. Grant No. HD 00518 
(Sept. 3, 1968). 
Lovelace Presentation to theAdHoc Sub-committee on Pilot Aging: Federal Air Surgeon’s 
Committee @ec. 9, 1%8). 
Id., passim. But, e.g., for questions regarding incidence of myocardial infraction, see pp. 9-1 1. 

162 Id. See, e.g., pp. 173-174. 
Id. See, e.g., p. 175. 
Barron was not an employee of the FAA. Instead, he was Chief Medical O&cer, Lockheed- 
California Co., a personal iiiend of Siegel, and chairman of the Federal Air Surgeon’s ad hoc 
subcommittee on pilot aging. 
Lovelace Presentation, supra note 160 at 174-175. 165 

’& C.I. Barron, letter to Peter V. Siegel (May 1, 1969). (From the Reighard files.) (See Exhibit 
w.1 

16: Gordon K. Norwood, M.D., Chief, Aeromedical Standards Div., memorandum to P.V. Siegel 
(July 30, 1969). (From the Reighard files.) (See Exhibit X.) Note Nomood’s concern for 
expected litigation on the age 60 issue to be led by Atty. F. Lee Bailey. 
John P. Sherman, Ph.D., Deputy Director, NIH, letter to P.V. Siegel (Jan. 27, 1970). (From the 
Reighard files.) (See Exhibit Y.) 

Sherman letter, id. (From the Reighard files.) (See Exhibit Z.) 
169 Pete (P.V. Siegel), handwritten note to Rick (Homer Reighard) (undated), referring to the 

”O Sherman, supru note 168, wrote: 
“If we were to release the requested information to the [FAA]. . .with the understanding 

that it would not be placed in the public domain, it would be of little value to you. I say this 
because I believe it is not i n f o d o n  alone you need, but rather permission to use it in court. 
I would think the site visit by you andyour consultants in November 1968 [sic] providedyou 
with a fairly complete scientijk evaluation of the Lovelace Study.” @mphasis added.) 

Siegel’s evaluation of Sherman’s position to Reighard stated: “I think this evades the 
issue and is sort of like a lecture down to us. In Earl Carters [sic] Report he followed the main 
points of the Review groups [sic] comments in his comments to us. So we have the body of it 
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for the Lovelace studies in 1969. Due to this premature termination, no 
conclusive “findings” were ever derived or published (as in the case of its 
companion GCRI study). 

However, in 1989 - twenty years later - FAA officials informed the 
Government Accounting Office that both FAA’s voluntarily abandoned 
GCRI study and the prematurely terminated Lovelace Foundation study 
(neither of which had placed any usable data in the public domain’71) were 
“major studies” that the FAA had “relied on” in “rejecting alternatives to 
the Age 60 Rule.”’” In yet another instance of conf’using statements, 
FAA advised House committee investi ators in 1966 that it had expended 
some $1.2 million on its GCRI effort,” but informed Congress in 1979 
that the sum had been more than double that amount, $2.5 million. 174 

In an admitted effort to thwart pending legislation that would have mandated an 
increase in the age limit,’75 Federal Air Surgeon Reighard and FAA Deputy 
Administrator Quentin Taylor arranged to have a no-bid, sole-source contract for 
an “objective” analysis of the age 60 rule issued to a former Federal Air Surgeon, 
Robert Goddard. But Reighard and Taylor both knew that Goddard, who had 
been Reighard’s supervisor, was a strong advocate of the age 60 rule.’76 When 
the propriety of Goddard’s selection was challenged publicly, Reighard and 
Taylor sought, without success, to secure a credible, independent agency to 
review and validate the resulting study.1v 

anyway.” (See Exhibit Z.) Earl Carter had attended the 1968 Lovelace Foundation 
presentation as an FAA representative. 

60 issue.) 
”’ see ~arron, supra note 166. (FAA regarded the h e l a c e  study as not even relevant to the age 

72 FACT SHEET, AVIATION SAFETY: INFORMATION ON FAA’s AGE 60 RULE FOR PILOTS (GAO- 
RCED-90-45FS) 17 (Nov. 1989). 
H.Rep. 2080, at 3. 
Homer Reighard, Federal Air Surgeon, statement, in AGE DISCRIMINATION AGAINST AIRLINE 
PILOTS, 1979: HEARINGS BEFORE SELECT COMMI?TEE ON AGING, U.S. HOW, %* COng., 1“ 
Sess., Comm. Pub. No. 96-183 (1979), at 51. 
Dave Yader, Oflice of the Secretary of Transportation, memorandum to the Secretary (Oct. 1 1, 
1979) (from the Reighard files) (see Exhibit AA): 

“In an attempt to head ofllegislative action, FAA earlier this year initiated its own study 
of the mandatory age retirement rule, with a report due by the end of this year. However, 
because of the composition of the study group this has not satisfed the airline pilots seeking to 
modi@ the rule.” (Emphasis added.) 

176 H.L. Reighard, memorandum to AGC-400, Attention: AGC-420 (FAA General COUnSel’S 
Office) (Jan. 14,1980), at 5. (Subject: Background information on Contract No. DOT- 
FA79WA-4335 with Goddard & Associates.) (From the Reighard files.) (See Exhibit BB). 

177 Id. at 6,7. From the Reighard files.] Neither the NIA nor the American Medical Association 
would agree to do so. Also, William H. Hark, M.D., FAA office of Aviation Medicine, Memo 
for the Record, to AAM-530 (Aug. 21,1979) said: “MA will not consider doing a critique of 
[Dr. Goddard’s “Age 60 Studyn]. . .or doing any other study of this question until the 
legislative proposals now before Congress have been disposed of.” 

173 

174 

175 

40 



In a deposition years later, Reighard was asked about the fact that FAA 
Administrator Bond had been critical of Reighard’ s judgment in appointing 
Goddard to conduct that study. Reighard again confirmed that what the 
Administrator was concerned about was “the appearance, the political effect” of 
appointing a biased advocate to conduct the purportedly objective study.’78 The 
fact that the FAA’s Federal Air Surgeon and Deputy Administrator would award 
such a contract to a known supporter of the rule for the express purpose of 
“heading off legislation,” and that the Administrator became concerned not with 
the contracted study’s technical validity, but rather with the appearance and 
politics of Reighard’s action, is hrtherprimafacze evidence of the lack of 
credibility of the agency on the issue. 

Despite its purely political purpose, the clear bias in Goddard’s selection, and the 
resulting controversy - both internal and external - as well as the refbsal of every 
independent agency asked to either review or validate its findings, FAA officials 
nevertheless falsely told the congressional Government Accounting Office a 
decade later that the Goddard study had been one of seven “major studies” the 
FAA had “relied on” in “rejecting alternatives to the Age 60 Rule.”’79 

( II ) ( D ) - - PILOT INCAPACITATION, WHICH THE FAA HAS 
IDENTIFIED AS A MAJOR THREAT, PURPORTEDLY JUSTIFYING A 
POLICY OF NO EXEMPTIONS TO THE AGE 60 RULE, ACTUALLY 
POSES NO THREAT TO SAFETY IN AIR CARRIER OPERATIONS, 
REGARDLESS OF PILOT AGE. 

FAA officials have claimed that the age 60 rule is needed because pilot 
incapacitation would cause airline accidents. That claim is refbted by the 
historical record that begins even before the rule was first proposed to 
Administrator Quesada by his friend, C.R. Smith, the American Airlines 
chairman. Undisputed data show that incapacitation, even death, has not caused 
accidents in multicrew aircraft of the types flown by commercial air carriers since 
the late 1960s and early 1970s when all the airlines adopted “fail-safe” procedures 
and equipment. Since these protective measures - prompted by thorough analysis 
of five aircraft accidents of the early 1960s that did involve pilot deaths - have 
been adopted, pilot deaths and incapacitations (not age-related, certainly not age- 
60-related) have continued to occur but have not caused a single accident. And 
the universal use of the two-communication rule, requiring systematic verbal 
interaction between the aircraft’s two pilots, means that any incapacitation is 
discovered before it can endanger the flight. The introduction of a regulation 
requiring use of shoulder harnesses18’ prevents an incapacitated pilot from falling 

’” Homer L. Rei- deposition, 64, in Attachment-7 to declaration of Elaine Bloomfield, 
EEOC v. Lockheed Corp. (U.S. Did. Ct., Central Distr. Calif., for hearing Oct. 22,1990). 
FACT SHEET, AVIATION SAFETY, supra note 172. 

shoulder hamesses as recommended by both the Harper-Kidera protocol and in the Report of 
I8O 14 C.F.R. $25.3 12(e), 5 25.785 (0, (g). However, FAA has not mandated manual lock 
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forward onto the instrument panel, so that the other pilot can immediately take 
f i l l  control of the aircraft. 

An influential study by Captain Harry Orlady in 1966, before the fail-safe systems 
were put in place, reviewed the 16 cases of “death in the cockpit” that had 
occurred aboard scheduled U.S. air carrier flights in the prior 15 years.”’ All 
were due to heart attacks. “Of these 16, one was 28 years old, four were in their 
~O’S, seven were in their ~O’S, and the ‘old men’ were 50, 52, 52, and 55,” Orlady 
noted.’82 “Six of the deaths occurred during flight, nine immediately after 
landing, including two on the roll-out, and one occurred on the ramp as the pilot 
was boarding his 
accident was the heart attack of a 38-year-old Captain Karl Rader on a Flying 
Tiger Constellation at Burbank, Calif. in 1962. Reporting that investigation had 
found the new1 y-hired copilot was inadequately trained, had no verified large 
aircraft experience, and had falsified his flying experience before being hired, 
Orlady reported that this crash helped to focus attention on the fact that “the 
ultimate safety of flight in these cases depends primarily upon the capability of 
the remaining crew members to recognize the problem in time to take over the 
operation of the airplane.”’*4 Orlady, chairman of the Flight Safety Foundation’s 
Aeronautical Coordinating Committee, called for a thorough reevaluation to come 
up with “processes or procedures which facilitate recognition of the problem, 
maximize the warning time available to the remaining flight crew, and develop 
operational procedures to best cope with it.”185 Orlady pointed out “the ease and 
rapidity with which the other pilot can take over the controls,” and the need for 
“an effective and reliable restraint system” to keep a pilot from slumping over the 
controls.186 When FAA announced the age 60 rule December 5, 1959, no U.S. air 
carrier accident had ever been caused by a pilot fatality. 

The only one of these that caused an aircraft 

A multinational study by L. E. Buley reported on 17 cases of “death of airline 
pilots while on ‘active’ duty durin the period January 1961 through April 1968,” 
resulting in five aircraft accidents. (The last deatwaccident reported was in 
August 1966, but the analysis covered data to 1968.) No correlation with age is 

f87 

the President’s Task Force on Aircraj? Crew Complement (Washington, Jul. 2,1981).. 
Hany Orlady, ALPA Views on Pilot Selection, Monitoring and the Criteria for Releasepom 
Duties Involving m i n g ,  Flight Safety Foundation International Air Safety Seminar, Madrid 
(Nov. 17, 1%6). 

182 Id. at 1. 
Id. at 2. 

184 Id. at 3,4.  
Id. at 5 .  
~d. at 5 4 .  
L.E. Buley, “Incidence, Causes and Results of Airline Pilot Incapacitation While on Duty,” 
Aerospace Medicine (Jarluary 1969), 64. Although nonexhaustive and conservative in its 
reporting, the listings were derived from w e y  data from 17 International Air Transport 
Association (TATA) countries (as reported by Lane, 1971) - with U.S. ALPA and foreign 
IFALPA responses collated separately, and a favorable comparison between them noted. In 
any event, the data is authoritative, in the public domain, cited repeatedly in the technical 
press, and never challenged, even by FAA. 
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apparent - certainly not “old age” - with one succumbing pilot having been in his 
20s, three in their 30s, nine in their 40s, and only four in their 50s. Of the five 
resulting in accidents, no correlation with age is apparent, with one aged 38, one 
44, two 45, and the fifth age 59. A more detailed analysis revealed that in four of 
the latter cases, it was not the pilot’s death but rather systemic failures, later 
corrected, that ultimately led to the accidents. In two of the cases, the copilots 
were incompetent;IS8 in the two other cases, lack of adequate restraint (shoulder 
harnesses) allowed the distressed pilots to slump over the controls, precluding the 
remaining pilot fiom effecting a recovery.” 

Buley commented on efforts then under way to develop and implement “fail-safe” 
policies and procedures in the airline industry, an approach which “requires both 
the presence of additional competent staff in the standard, large aircraft, a 
multiple-pilot crew complement in air carrier operations “to take over the duties 
of any ‘failed’ member without an unacceptably high workload resulting, and the 
environment in which this may be done in a tight situation in an orderly 
fashion.”190 He also noted work going on to improve “pilot restraint” and other 
measures. 
International Civil Aviation Organization, helped focus worldwide attention on 
development of solutions that would prevent pilot incapacitation, whenever it 
occurs, from causing air carrier accidents. 

191 The study by Dr. Buley, Chief of Aviation Medicine for the 

Following the detailed analyses by Orlady and Buley, the United Air Lines 
Medical and Flight Training departments conducted extensive simulator tests for 
handling pilot incapacitation incidents in multiple-crew, airline-type flight 
operations for (1) obvious incapacitation and (2) subtle incapacitation. It was in 
these tests that the requirement for an effective shoulder harness and the two- 
communication rule were developed. A manual-lock shoulder harness (as 
opposed to the inertial-lock reel as found in automobiles) keeps a pilot suffering 
obvious incapacitation fiom slumping over the controls - but FAA has not 
mandated installation of these harnesses.’92 The two-communication rule enables 
timely detection of subtle incapacitation and transfer of flight duties where 
necessary. 193 The two departments working together developed policy, protocol 

Lockheed 1049 freighter, N. Hollywood, Calif., Dec. 14,1%2. 

CENTURY OF THE AIR LINE PILOTS ASSOCIATION (1 982), at 258, the author, George Hopkins 
reported that, when the pilot died suddenly in the cockpit, “his copilot proved incapable of 
landing the air& safely. ALPA pointed out that any regulatoy setup that would permit an 
airline to employ an incompetent copilot, particularly a company holding a Pentagon contract, 
showed, again, that there was more wrong with ‘the system’ than with the pilots.” 
DC-4 freighter, Brisbane, Australia, May 24,1% 1 : Cardiac arrest on short final during a night 
visual approach. Pilot fell across the throttles attempting to leave his seat. CV-440, Oslo, 
Norway, Dec. 8, 1966: Pilot collapsed onto control yoke at 50 A. altitude on approach in bad 
weather. 
Buley, supra note 187 at 69. 
Id. 
14 CFR 121.311(e). 

b k h e e d  188 c, kdmore, m., Apr. 22, 1966: h FLYING THE LINE: THE RRST HALF 
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’- A later review of these data by Orlady revealed the minimal consequences of a timely 
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and procedure for dealing with pilot incapacitation at any time during flight, even 
for the most critical moments during takeoffs and approaches to landing. Their 
findings were reported in AeroJpace Medicine in 1969-71 
communication” rule and pilot restraints added significantly to the model “fail- 
safe” system to prevent accidents due to pilot incapacitation. The program 
development was led by the airline’s regional medical director, Dr. C.R. Harper, 
medical director, Dr. G.J. Kidera, and psychologist, Dr. J.F. Cullen in association 
with United’s simulator training department. Their study fostered the creation of 
a classroom training program for flight crews, a training video on the “two- 
communication” 
The “two-communication” training program developed by United was adopted by 
the airline industry universally. The installation and use of the manual-lock 
shoulder harnesses, though not required by FAA regulation, has similarly been 
adopted throughout the industry. The 34-minute video produced by United’s 
training department demonstrated the operational procedures developed. The 
film, with accompanying training materials, was marketed by United Airlines 
throughout the aviation community in the early 1970s. Yet it is not clear why 
FAA still has declined to mandate by general safety regulation either in-flight 
incapacitation training or observance of the two-communication rule, either of 
which eliminates any rational argument that the age 60 rule could be justified by 
the danger of an incapacitation accident in multiple-crew airline flight operations. 

United’s “two- 

and installation of highly effective shoulder harnesses. 

Two studies define the pilot incapacitation-induced accident risk in multiple-crew 
air carrier operations following the UAL-develo ed and distributed incapacitation 
protocol - Lane (197 1)Ig6 and Chapman (1 984). P97 

In reviewing Buley (1969) data as well as additional information made available 
at an IACO meeting in late 1970, h e ’ 9 8  made inferences about the population 
base and average flight stages per year in worldwide, multiple-crew, air carrier 
flight operations, to derive estimates of risk for both incidences of incapacitation 
and probability of accident resulting. To place these risks in a realistic 

recogrution and transfer of control following an incapacitation event. In the UAL simulator 
exercises - for both obvious and subtle incapacitation - the shortest recognition and transfer of 
control time was two seconds and the longest seven seconds, with the mean at 3.5 seconds. At 
nominal descent rates for jet aircraft on an instrument approach (roughly 172 mph, 700-800 
ft./min. descent) these transfer times correlate to between 23 and 93 feet total altitude lost 
during the event, with the mean at roughly 45 feet. Orlady (1973), 13. 

’94 C.R. Harper, G.J. Kidera and J.F. Cullen, ‘‘Study of Simulated Airline Pilot Incapacitation; 
Phase I--Obvious and Maximal Loss of Function,” Aerospace Medicine (Oct 1970), 1139. 
C.R. Harper, G. J. Kidera and J.F. Cullen, “Study of Simulated Airline Pilot Incapacitation; 
Phase II-Subtle or Partial Loss of Function,” Aerospace Medicine (Sept. 1971), 946-948. 
See Videotape Exhibit VT- 1. 

’% J.C. Lane, Risk of In-Flight Incapacitation ofAirline Pilots, AEROSPACE ~ D I C I N E  (DEc. 

197 Peter J.C. Chapman, The Consequences of In-Flight Incapacitation in Civil Aviation, 
1971), 13 19-1321. 

AVIATION, SPACE AND ENVIRONMENTALMEDICINE (June 1984), 497-499. 
Lane (1971) at 1320. This included data from two separate IFALPA and IATA pilot surveys as 
well as ALPA loss of license (insurance) data from the U.S. ALPA membership. 
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perspective - something that previously had not been done - Lane noted that, in 
“the absence of a suitable safety yardstick.. . [pilot incapacitation events] can be 
regarded as alarmingly frequent or negligibly infrequent, depending on the 
viewpoint of the reader.” To overcome this problem of undefined perspective, 
Lane turned to what he considered to be a suitable measure of safety “in the 
criteria underlying the aircraft design requirements” and equating the “flight 
crew” as a critical component, or subsystem in the total aircraftlflight 
environment. In that context, the author determined that the “actual incidence of 
disease-induced, incapacitating events” was one-third to one-twentieth that 
required by the British operational performance (failure) criteria, including that 
for the most critical phases of flight -takeoffs and landings. 

Just over a decade later, Chapman (1984) also referred to the generally accepted 
aircraft desi n criteria for critical functionaVmechanical systems in air carrier 
operations, quantified the risk of sudden incapacitation from all causes (277 
reported) in multiple-crew flight operations from IATA data covering the years 
1965-1981 and thirteen cardiovascular events from 1965 to 1977. Because too 
few accidents had O C C U K ~  due to the failure of interest (cardiovascular) for a 
valid analysis, Chapman developed scenarios to be conducted during the course of 
normal recurrent simulator training for the aircrews of British Caledonian 
Airways, a11 involving the unexpected, subtle incapacitation of one pilot at a 
critical phase of flight. 

IF9 

Correlating the 13 reported actual cardiovascular events from 1965 to 1977 with 
the IATA population figures for the same era, Chapman computed a risk of 
cardiovascular failure at one in 20.8 million flight hours. Next, correlating the 
simulator exercise-derived “crash rate” with the 13 known cardiovascular events 
for the same calendar years, Chapman then derived a risk of accident resulting 
from cardiovascular failure in multiple-crew air carrier flight operations under the 
unrealistically “very worst possible” circumstances, at one in 8.3 billion flight 
hours - or, at the then existing level of worldwide flight activities - one in 400 
years. And, like Lane more than a decade earlier, Chapman compared these risks 
with those of generally accepted airworthiness standards (both European JAR and 
U.S. FAA) for large air transport-type aircraft, finding: 

In airworthiness terms, the risk of catastrophe due to all causes of 
pilot incapacitation should lie between 1 in 100 million and 1 in 
1000 million [flight] hours (10 /-8 to 10 /-9), and the risk due to 
cardiac incapacitation should not exceed 10 /-9. Two conclusions 
flow from this. The first is that the ‘crash’ rate now being 
achieved in commercial operations (10 /-lo, see above) is at least 
10 times better than is required by airworthiness criteria for 
comparably vital aircraft systems. The second, logically, suggests 

‘99 chapman (1 984) at 499. EUROPEAN JOINT AIRWORTHINESS REQUIREMENTS, LARGE 
AIRPLANES (JAR 25), AM> FAA AIRWORTHINESS STANDARDS, TRANSPORT CATEGORY 
AIRPLANES (PART 25). 
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the possibilit of changing existing attitudes toward medical 
assessment. 2& 

These observations and conclusions have been verified and supported for 
multiple-crew air transport-type flight operations for decades and around the 
world. But the FAA, closing its eyes to fact and logic, steadfastly has refused to 
consider any of them in weighing alternatives to the age 60 rule. 

A 1969 study coauthored by Federal Air Surgeon Siegel found that, even for 
general aviation pilots, “the older pilots do not experience a higher accident rate 
than their younger colleagues.” This conclusion was supported by Siegel’ s 
observation that, for cardiovascular events, even in the single-pilot, general 
aviation environment where the pilot’s incapacitation - at any stage of flight - is 
almost certain to be fatal, 

Without doubt, were it not for the physical standards regarding 
repetitive medical certification for aimen, the in-flight 
incapacitation rate would be considerably higher.”’ 

An earlier study by Siegel’s coauthor had similarly concluded: 

An analysis of the accident record of older general aviation pilots 
(over 60) for 1965 reveals that this age group has an accident 
record essentially comparable, and in some cases superior, to that 
of the younger pilot group. Especially for the private ilot group, 
the age and accidents were not signrficantly related.” Y 

The International Federation of Air Line Pilots Associations (IFALPA) 
administered a program of simulated pilot incapacitations to test the effectiveness 
of “fail-safe” procedures on which they already had been trained. These 
unannounced experiments were conducted aboard Irish Airlines commercial 
flights. In each surprise test, one of the pilots would close his eyes and stop 
functioning. The other pilot, unaware that the incapacitation was staged, had to 
keep the aircraft flying safely. Test results derived from both simulator 
exerciseszo3 and actual line operations demonstrated that pilot incapacitation at 
any stage of flight in multiple-crew air carrier flight operations did not 
compromise safety.2o4 

*O0 Id at 499. (Emphasis added.) 
20’ P.V. Siegel, S.R. Mohler, Medical Factors in US. GeneralAviation Accidents, AEROSPACE 

Stanley R. MoNer et al., AircrafAcci&nts by Older Persons, AEROSPACE MEDICINE 67-22 
(October 1967), at 4. (Emphasis added.) 
Harry Orlady, Controlling the Air Sufi& Risk in Pilot Incapacitation, presented at the Lloyd E. 
Buley Memorial Session, 8* Annual Symposium on Civil Aviation Medicine, Guadalajara, 
Mexico (Oct. 23,1973), at 5. 
Report on TFALPA Study of Fail-Safety in BAC 1-1 1 Crew Complement, Indwtrial and PEL- 
MED Study Group Meeting, Dublin @ec. 5-7,1966). 

hhDlCINE 69-2 (January 1%9), at 4. (Emphasis added.) 
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c A 1978 memorandum report produced by the FAA’s Protection and Survival 
Laboratory (CAMI) covering the years 1971 -75 - subsequent to the Orlady and 
Buley analyses and the development of the UAL Harper and Kidera 
incapacitation protocols including the two-communication rule - identified 18 
instances of in-flight pilot incapacitation in multiple-crew air carrier flight 
operations (including the death of one captain). None of these caused any 
accident or aircraft incident.205 

In 1980 the FAA certificated the DC-9-80 aircraft to operate with a minimum 
crew of only two pilots (not requiring any third pilot or flight engineer). The 
Federal Air Regulations require consideration of crew workload and pilot 
incapacitation in two-pilot aircraft during the certification process.206A task force 
appointed by President Reagan in 1981 confirmed that the new DC-9-80 jetliner 
did not need a third pilot.zo7 The task force report noted, “The ‘two- 
communication’ rule is an effective safeguard against subtle pilot incapacitation.” 
The report also took note of the presence of inertial reel (not manual lock) 
shoulder hamesses. The presidential task force recommended that incapacitation 
training and procedures (such as developed by Harper and Kidera a decade 
earlier) be required of all airlines. It also recommended that hrther study be 
directed to the design of crew restraint devices that prevent interference with 
control column movement in case of acute pilot incapacitation.208 The FAA 
apparently has not followed either of these recommendations. 

A 1992 University of Pennsylvania study of firefighters concluded, regarding 
public-safety occupations where there is multiple-crewmember backup support: 
“The risk of experiencing a catastrophic medical event that would compromise 
public safety is so small as to eliminate the factor in the debate regarding age- 
based retirement.”2w 

The FAA even endorses this concept. In Amendment 67-4, FAA relaxed the 
requirement for the special issuance of medical certificates for air traffic tower 
operators because, it declared, there was a qualified back-up operator available. 
Explaining the change, FAA said: 

205 D. Pollard, Survey ofAir Carrier In-Flight Illnesses, 1971-1975, Protection and Survival 
Laboratory, Civil Aeromedical Institute, FAA Memorandum Report No. AAC-119-78-10(S) 
(Jul. 28, 1978). 

considered significant when analyzing and demonstrating workload for minimum flight crew 
determination: . . . . 

“( 10) Incapacitation of flight crewmember whenever the applicable operating rule 
requires a minimum flight crew of at least two pilots.” 
Report of the President’s Task Force on Aircrafl CEW Complement (Washington, Jul. 2, 198 l), 
14. 

Landy et al., Center for Applied Behavioral Sciences, University of Pennsylvania, Alternatives 
to Chronological Age in Determining Standards of Suitability for Public Safety Jobs (1992). 

206 FAR Part 25 Appendix D: “(b) Workload factors. The following workload factors are 

207 

208 Id., ai 55. 
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In general, the air traffic controller is under the close supervision 
with back-up personnel close at hand, capable of performing his 
knctions in the event he is physically disabled. . . . . With these 
considerations in mind, and with the initiation of the new medical 
program.. .it is now possible for the Agency to establish a system 
for issuing waivers, under these controlled conditions, for certain 
physical defects in ground airmen.’” 

Moreover, the FAA made this change in the “system for issuing waivers, under 
those controlled conditions” ( ie . ,  with qualified and capable back-up personnel 
close at hand) without public notice and solicitation of comment. 

Since this amendment is procedural in nature and results in 
providing all certificated air traffic control tower operators an 
additional benefit ( i e . ,  relaxed eligibility criteria for waivers), 
notice and public procedure thereon are not required and this 
amendment may be made effective in less than 30 days after 
publication.’11 

There is conclusive proof that pilot incapacitation does not cause airline accidents 
in multiple-crew (z.e., qualified back-up pilot “close at hand”) air carrier flight 
operations. The proof is the factual record, which the agency has rehsed to 
acknowledge for decades. The fact of the matter is that - even though pilots have 
on rare occasions died on the job - not a single air carrier accident has been 
reported in the literature as caused by pilot incapacitation since the “two- 
communication” rule and manual-lock shoulder harnesses were widely adopted 
industry wide in the early 1970s (though not mandated by the FAA). A review of 

210 Amendment 67-4, Special Issue of Medical Certificates for Air Traffic Control Tower 
Operators, 31 Fed. Reg. 5190 (Mar. 31,1966). 

A full reading of the Amendment, however, reveals a rather duplicitous mindset within 
the agency on the issue of back-up support. The Amendment said: 

“Air traflic controllers must hold a second class medical certificate, the same as required 
of commercial pilots.. . . Obviously there are great differences in the ground and flight 
environments in which these different airmen function.. . . Even in multiengine aircraft, where 
crewmembers perform more specialized duties, the sudden physical incapacity of one of them 
can afkt  the overall crew operation to the extent that aircraft safety is seriously endangered.” 

Omitted from this is the fact that, unlike the air traffic controller’s position, there is 
established by regulation a 100 percent back-up for every pilot in every Part 12 1 aircraft 
subject to the age 60 rule (14 CFR 25.1523). This back-up pilot is not merely capable of 
performing the specialized piloting functions, but is a fully qualified pilot in the particular 
aircraft model and type, and is there as an alter-ego, specifically trained and dedicated for “fail 
safe” purposes, to perform his duties should the other pilot become incapacitated. Moreover, 
the multipleaew aircraft flown in these airline operations is itself specifically designed to 
facilitate its being flown by the back-up pilot if one pilot becomes incapacitated. The FAA’s 
assertion about “affecting overall crew operation to the extent that air& safety is seriously 
endangered” is inconsistent with FAA imposed aircraft design criteria (Appendix D of Part 25, 
paragraph (b)( lo)), and disproved by more than 30 years of industry experience both nationally 
and worldwide. ’” Ibid. 
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National Transportation Safety Board reports for the years 1970-1989 revealed 
that no air carrier accidents were attributed to pilot incapacitation (but several 
were due to pilot inexperience, amon them the Air  Florida crash at National 
Airport and Continental at Denver). In other words, it was documented in a 
scholarly study that no air carrier crash could be blamed on incapacitation since 
the airlines adopted “fail-safe” systems more than 30 years ago. It is still the 
undeniable truth today. FAA’s claim, asserted for more than 40 years, that the 
age 60 rule is justified to prevent pilot incapacitation from causing accidents is 
irrational; the FAA position flies in the face of the fact that there is no causal 
relationship between pilot incapacitation and airline accidents in the fail-safe, 
multiple-crew, large-aircraft airline industry - and has not been for well over 30 
years. 

215 

( II ) ( E ) - - FAA, WHEN DECIDING WHETHER TO GRANT 
EXEMPTIONS TO THE AGE 60 RULE, HAS FAILED TO CONSIDER 
THE FACT THAT FAA CONTROLS (PERFORMANCE AND MEDICAL 
CHECKS) ELIMINATE THE ‘FAILING’ PILOT BEFORE THE SYSTEM 
IS PLACED AT RISK. 

When a pilot of any age becomes incapacitated for any reason in a multicrew 
commercial air carrier jet and the other pilot takes over, the “fail-safe” system put 
in place decades ago in such aircraft precludes accident resulting from the 
incapacitati~n.~’~ During congressional testimony in 1979, the FAA’s Deputy 
Administrator admitted both the existence and effectiveness of the “fail-safe” 
system of multiple or back-up pilots in airline operations: 

[CONGRESSMAN] BIAGGI: Last question for [FAA Deputy 
Administrator] Taylor. You heard testimony of the preceding 

Gerard M. Bruggink, U S  Aviation Accidents and Deregulation, Air Line Pilot, 20 (March 
1991), adapted from Flight Safe& Digest, (January 1991). Brugg~nk notes @. 22) that the 
Denver crash was the first in NTSB history where the Board had found a low experience level 
by both crewmembers as a contributing factor, and had recommended corrective action on the 
crew pairing issue. 

In a hearing before the Senate Subcommittee on Aviation in 1989, FAA admitted, when 
asked for its response to the NTSB recommendations on pairing inexperienced crews - with 
specific reference to the Denver accident - FAA’s only action had been to recommend 
minimum pairing levels at 100 hours in type. Pilot Supply and Training, S .  Hrg. 101-307, 101” 
Cong., 1“‘ Sess. (Aug. 3,1989), at 13. In air canier operations, 100 hours experience is but a 
“drop in the bucket,” thus even the FAA’s recommendation is meaningless. 

misleadingly asserts that it increases “minimum combined experience levels for two pilots 
flying together.” Not true. The new rule merely restricts novice co-pilots from crediting as 
flight experience observational (iump-seat) time. And requires that the captain make all 
takeoffs and landings if the co-pilot has less than 100 hours actual operating time in that 
air& type. 
See notes 180-214 and related text. 
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In a recent news release (F”-NR, FAA 23-95 dtd. April 25,1995) FAA 
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witness who said that in the event of the demise or incapacitation 
of a pilot.. . . How would you comment on that observation? 

MR. T A ~ O R :  Let me see whether I understand your question. 

[CONGRESSMAN] BIAGGI: In other words, the pilot has a heart 
attack. The rest of the crew automatically takes over with no 
problem; is that factual or would you like to elaborate on that? 

MR. TAYLOR: There is no doubt in my mind that that is factual. 
That is 

Actually, the need to have the backup pilot take command because of 
incapacitation is rather rare because standard FAA controls (regular performance 
and medical checks) eliminate pilots regardless of age if they have an increased 
risk of becoming incapacitated. Even in the realm of general aviation, this 
systematic protection was acknowledged in a 1969 study coauthored by Federal 
Air Surgeon Siegel: 

Pilot inflight incapacitation due to experiencing a coronary 
occlusion or a cerebrovascular accident occurs about six times 
each year [among private pilots] as documented by the reporter of 
the [NTSB] . . . . Without doubt, were it not for the physical 
standards regarding repetitive medical certifications for airmen 
(Class III medical examination at two-year intervals], the infright 
incapacitation and accident rate would be considerably higher.2 

Nor has the agency ever denied its ability to diagnose illness and/or defects in 
older individuals. Indeed, during congressional testimony in 1979, Federal Air 
Surgeon Reighard, when questioned directly, admitted that, in FAA’s view, 
medical diagnostics were the same regardless of age: 

[CONGRESSMAN] PEPPER: . . . . Is it any more impossible to detect a 
physical incapacity or inability in older people than in younger 
people? 

DR. REIGHARD: No, the precision in medicine is the same 
regardless of 

In the commercial airline industry - where the medical Class I as opposed to 
Class ITI certification standards are both more demanding and, at six-month 

AGE DISCRIMINATION AGAINST AIRLINE m T S ,  1979: HEARINGS BEFORE SELECT COMMITTEE 21 4 

ON AGING, U.S. House, 96* Cong., la Sess., Comm. Pub. No. %-I83 (1979), at 53. 
P.V. Siegel, S.R. MoNer, Medical Factors in US. General Aviation Accidents, AEROSPACE 
MEDICINE 69-2 (Jan. 1969), at 4. (Emphasis added.) 
AGE DISCRIMINATION AGAINST AIRLINE PLOTS, supra note xx at 5 1. (Emphasis added.) 
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intervals, four times more frequent - an even more rigorous systematic screening 
out of medically unfit pilots has been acknowledged repeatedly in the FAA’s own 
CAMl literature. A series of these studies provided annual assessments of aviator 
medical qualifications from 1971 through at least 1988. As noted for 1971: 

Observations of the airline pilot group probably come closest to a 
true reflection of disqualifying disease as is possible to observe. 
Prescreening by airline companies before employment and FAA 
requirements for issuance of a first-class medical certificate result 
in this group being essentially purged of disease prevalence that 
contributes to higher rates for other non-pilot  group^.^" 

The “purging” effect of the FAA’s system of medical certification was 
independently confirmed for air carrier pilots in a 1976 study at the Mayo Clinic. 
The study estimated that, based on career terminations for all causes, less than 
half of the entering pilots at one major carrier (”A) would reach the normal 
retirement age of 60. And of all the remature departures in one group studied, 
30 percent were medically retired. 2 l B  

In 1978 a report by the House Committee on Government Operations said in part: 

2. The current level of safety in scheduled passenger air carrier 
transportation is remarkably high; it is three times better than the 
safety record of commuter airlines. 

3. Proponents of regulatory reform have frequently argued that 
direct FAA regulation is primarily responsible for the high level of 
safety. However, since the FAA relies extensively on the air 
carrier industry in both standard setting and monitoring, industry 
selfregulation is just as much reJponsible for the level of safety, if 
not more 

In 1990, sixteen years after Booze’ initial observations on medical 
disqualifications for airline pilots, F M C A M I  researchers again expressed 
identical views on the extraordinary fitness of airline pilots - as they had done 
repeatedly during the intervening years - and in virtually identical language: 

Observations of the airline pilot group probably come closest to a 
true reflection of disqualifying disease as is possible to observe. 
Prescreening by airline companies before employment and FAA 

Charles F. Booze, CHARACTERISTICS OF MEDICALLY DISQUALIFIED ATRMAN APPLICANTS 

218 0 .R  Orford and E.T. Carter, Preemployment and Periodic Physical Examination ofAirline 
Pilots at the Mayo Clinic, 1939-1974, AVIAT., SPACE &ENVIRON. MED. (Feb. 1976), 47(2): 
180-184, at 183, 

(Mar. 8, 1978), at 3 1. (Emphasis added.) 
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DURINGCAL~ARYEAR 1971,FAA-AM-74-5 (May 1974), at 4. 

219 AIRLINE DEREGULATION AND AVIATION SAFETY, H. Rep. No. 95-930,95& Cong., 2d Sess. 
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requirements for issuance of a first-class medical certificate result 
in this group being essentially purged of disease prevalence that 
contributes to higher rates for other non-pilot go up^.^^^ 

In the same paper, the authors also observed that the annual age-specific denial 
rate for active airline pilots rose, at an essentially exponential rate, from one 
deniallyear per 1,000 active airline pilots ages 35-39 to 16.2 denialdyear per 
1,000 active pilots ages ~ 5 - 5 9 . ~ ~ ’  

The report of the National Institute on Aging observed in 198 1 that the “very high 
level of safety” in commercial air carrier operations appeared to result from, inter 
alia, “a complex system of performance evaluation by air carriers and the Federal 
Aviation Administration,’’ and “government and air carrier medical 

In 1993, the author of the FAA’s major statistical analysis of age vs. risk of 
accident concluded: 

Our analysis provided no support for the hypothesis that the pilots 
of scheduled air carriers had increased accident rates as they 
neared the age of 60.. . . [Tlhe data for all the various groups of 
pilots were remarkably consistent in showing a modest decrease in 
accident rate with age.. , . It was as emy to conclude that the 
FAA ’s system improved the composition of the groups over time as 
it was to conclude that pilots ’performance improved with age.223 

In 1954, the Aero Medical Association’s Committee on Pilot Ageing 
recommended using simulators to evaluate the older 
Lovelace Foundation suggested that the agency “begin a program to perfect a 
quantitative method of evaluating flight simulator performance in highly skilled 
pilots to serve as a psycho- hysiological instrument for validating the si nificance 
of a pure medical index.”22P In the 1970s, the FAA Gerathewohl studies - 
cited to the GAO in 1989 as a “major study”227 - validated the use of 

In 1961, the 

%26 

~~ ~~ 

L.E. Downey and S. J. Dark, Medically Disqualged Pilots in Calendar Years 1987 and 1988, 
DOT/FAA/AM-90/5 (June 1990), at 2. 

221 Id. at 3. 
222 NIA Panel, supra note 86 at 2. 
2u Kay, supra note 115 at 6-2. 
224 Aero medical Association, Report of the Committee on Pilot Ageing and Allied Problems, 

Presented at the 25th Annual meeting of the Aero medical Association, Washington, D.C., 3. 
March 30, 1954. 
Robert Roper, Research Planning Study ofAging Criteria, Final Report, The Lovelace 
Foundation for Medical Education and Research, FAA Project No. FA-904,40. July 3 1,1961. 
Gerathewohl, S. J., Psychophysiological Effects ofAging: Developing a Functional Age Index 
Jor Pilots: III. Measurement of Pilot Performance, FAA Office of Aviation Medicine, Am-78- 
27, August 1978 
GAO Fact Sheet, AVIATION SAFETY, INFORMATION ON FAA‘s AGE 60 RULE FOR PILOTS, 
GAO/RCED-90-45FS, 17. November 1989 
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electronically recorded aircraft movement as an “objective measure” of pilot 
performance.228 In the 1980s and 1990s, FAA adopted LOFT (Line Oriented 
Flight Training, specifically endorsed by the President’s Task Force on Crew 
Complement) and AQP (Advanced Qualification Program) as enhancements to 
the periodic training and checking of flight crew ability. And in 1980, FAA 
adopted the most ambitious of its simulator programs - Advanced Simulation.229 

With Advanced Simulation, the FAA considers the modem, full motion, CGI 
visual “advanced simulator” so realistic in its replication of actual aircraft flight 
characteristics that it allows the transitioning airline pilot of any age or experience 
level to make his or her first flight in the real aircraft on a regularly scheduled 
flight with paying passengers on board!23o Indeed, for all levels of pilot 
performance evaluations, the FAA considers the simulator environment more 
demanding and revealing of ability - and failure - than the real aircraft. 

If the trainee makes a tragic mistake in a simulator, the simulator 
will dramatically simulate a crash and there is no doubt as to who 
made the mistake. The pilot’s self-esteem, peer pressure, and the 
pressure of being observed by one’s employer and possibly the 
FAA can exceed the psychological pressure of flying the 
airplane.231 

In 1991, Karen Baker, assistant general counsel of the EEOC, with six years 
experience prosecuting age discrimination cases in aviation-related public safety 
occupations, including acting as lead counsel in suits against the Boeing Co. and 
Lockheed Aircraft Corp. involving the age 60 rule, criticized the FAA’s claim that 
it could not assess cognition in pilots over 60 because they suffered no detectable 
pathology. From her experience in this area of litigation, Ms. Baker was well 
qualified to observe: 

[I]t is unlikely that [active] professional pilots . . . would 
demonstrate significant cognitive decline as they age. There are 
four reasons for this. First, to become a pilot, one needs a fairly 
high level of mental fbnction to begin with. Persons with impaired 
cognition do not become pilots. . , . 

Second, persons with congenital problems of the type that 
negatively implicate cognition, including hypertension, diabetes, 

228 Gerathewohl, S. J., Psychophysiological Efects ofAging: Developing a Functional Age Index 

229 Notice of Proposed Rulemaking: Plan to Permit Additional Flightcrew Training in Advanced 
for Pilots: III. Measurement of Pilot Performance, 30-34. 

Flight Training Simulators, 44 Fed. Reg. 65550 et seq. (Nov. 13, 1979). Final Rule: Advanced 
Simulation, 45 Fed. Reg. 44176 et seq. (June 30, 1980). 

certificate or rating.” 45 Fed. Reg. 44177. 
230 “At the completion of the final simulator check, the applicant will receive the appropriate 

~ 3 ’  45 Fed. Reg. 44182. 
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coronary artery disease, and alcoholism, either do not become or 
do not remain pilots. . . . 

Third, pilots are rigorously and continually tested as to their 
aviation knowledge and “stick and rudder” skills. A pilot who 
cannot remember a checklist, becomes confbsed as to landing 
instructions from ATC, of flies outside tolerances will be detected, 
and if the condition persists, will have his license pulled. Il;hus, the 
gatem itself eliminates individuals who may well have otherwise 
undetected cognitive problems. 

The fourth reason why loss of cognitive power is not expected in 
pilots is that they use their mental muscle. Each pilot during his 
career has had to learn and use rapidly changing technologies, 
adapt to different airplanes, cope with increasing complexity in air 
traffic control, interact with innumerable personalities. The job by 
its definition is GI constant learning process, andpilots who do not 
learn do not ~ontinueflving.~’~ 

In a hrther criticism of the FAA’s claim that it cannot prospectively assess the 
older pilot’s faculties absent detectable pathology, Baker noted that Castelo- 
Branco, in his study of retired TAP-Air Portugal pilots, had found that among the 
older (retired) pilots no longer medically qualified, all suffered from conditions 
diagnosed before their 60th birthday.233 

Evidence of the effectiveness of screening out pilots who are not up to par was 
noted in reports by Siegel, Booze, Lane, Chapman, Harper-Kidera, the House 
Government Operations Committee, Hilton Systems, and the EEOC, among 
others. FAA regulations require the regular use of high definition, virtual reality 
simulators, as well as in-flight observation and other monitoring at all times by 
company dispatchers, a myriad of FAA’s own agents, and fellow crew, to 
determine whether a pilot remains fit and able and his or her performance remains 
within acceptable parameters. And the FAA itself has conceded - at least to the 
Congress when asked point-blank - that these techniques work just as well 
regardless of the age of the pilot. 

( 11 ) ( F ) - - FAA LACKS CREDIBILITY AS A SOURCE OF 
INFORMATION REGARDING THE TRUE PURPOSE AND EFFECTS 
OF THE AGE 60 RULE AND ITS POLICY OF NO EXEMPTIONS. 

FAA Oficials Privately Concede That the Basis for the Rule Is Economics 
and Scheduling Convenience 

232 Karen H. Baker, Neuropsychological Testing of Pilots, 6. Presented to the Flight Safety 

233 Ibid. 
Foundation, 36th CASS, White Plains, NY (1991). (Emphasis added.) 
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The complete lack of credibility of FAA’s public assertions that the age rule was 
based on medical or safety reasons is proven by FAA officials’ private statements, 
now exposed, that the rule was really based on perceived economic factors - and 
industry management’s convenience. The secret true purpose for retaining the 
mandatory retirement rule has been revealed by former FAA officials themselves 
and others who were witnesses to FAA officials’ private statements, and by an 
FAA official’s private correspondence. 

Dr. Frank Austin, while serving as the Federal Air Surgeon, wrote that the real 
basis for the age 60 rule was economic, not medical. Austin said so in response to 
a letter he received in November 1984 from a former FAA official, Dr. Stanley R. 
Mohler, who had served as Chief of the agency’s Aeromedical Applications 
Division.234 Regarding Mohler’s statement, “There is no medical basis for the 
age 60 rule,” Austin wrote: “True in 1984!” Regarding the redundant statement, 
“Today there is no medical basis for the rule,” Austin again wrote: “True.” 
Regarding the statement, “If the operations people want to continue to fight for 
the rule, let them make their own case, as there is no longer a medical basis for 
it,” Austin wrote: “True.” There, at the bottom of the page, the FAA’s top 
medical official added: “I believe this & Adm. Engan [the FAA Administrator] 
believes this. He wants to keep the age 60 rule now. I will support the Admiral in 
his position. When it can be done - age 60 will be eliminated (I think!) Its [sic] 
an ECONOMIC issue! Frank.’7235 

Dr. Jefferson Koonce has recalled taking part in a March 13, 1986 closed meeting 
in which FAA officials emphatically stated that the rule was needed simply 
because of economic interests of the airline industry (which had nothing to do 
with medical or safety factors of any kind).236 The meeting, Koonce later wrote, 
was arranged at the request of U.S. Rep. Edward R. Roybal, Chairman of the 
House Select Committee on Aging. FAA officials taking part in the secret 
meeting included Federal Air Surgeon Frank Austin, Deputy Federal Air Surgeon 
Jon Jordan and, according to Koonce’ recollection, Anthony Broderick. The list 
of attendees also included Dr. T. Franklin Williams, Director of the National 
Institute on Aging. It was a memorable gathering, as Koonce reported: 

Stanley R. Mohler, Director of Aerospace Medicine at Wright State University, in a Nov. 19, 
1984 letter addressed to Frank H. Austin, Jr. at his Vienna, Va. home, wrote: ‘Tnclosed are 
two items that consolidate some of my thinking on certain questions.” One of the enclosures, 
titled, “NO MEDICAL BASIS FOR THE AGE 60 RULE,” is of relevance to the present 
petition. (The other had to do with whether the Oflice of Aviation Medicine should report 
directly to the Administrator.) Austin wrote comments (which he signed, dated Nov. 24, 1984, 
and returned to Mohler) on the letter and the pertinent attachment. (See Exhibit CC.) 
Id (Italics added; underscoring in original.) 
Jefferson M. Koonce, Ph.D., hofessor and Acting Head, Aviation Research Laboratory, 
Professor of Mechanical and Industrial Engineering, University of Illinois, Champaign, letter 
to Samuel D. Woolsey, November 14,1991 (Exhibit DD). Also see Austin declaration in 
EEOC v. Lockheed, U.S. Dist. Ct., Central Dist Calif., Oct. 22,1990 (Exhibit EE). 
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At the outset, after the passing of introductory pleasantries, one of 
the FAA persons flatly stated that we might discuss many things 
but regardless of what shall transpire they, the FAA, are not going 
to agree to change its position about this issue (the Age 60 Rule). 
.... The FAA’s statement was a shocking start, and it was no joke! 

In the subsequent discussions it was mentioned, by a FAA person, 
that the removal of the ’Rule’ would be quite disruptive to the 
airlines because the airlines are all set-up for the retirement of 
pilots at 60 years. This would result in economic problems, 
manpower concerns, and all sorts of planning havoc. They, FAA 
and industry, felt that having all of the pilots continue after age 60 
would be a great economic problem, and ‘When would they 
retire?’237 

Dr. Mohler also recalled attending the meeting in Congressman Roybal’s office in 
which the top FAA officials made plain that the age 60 rule had no medical basis 
but would be enforced simply because they did not want to “burden” the 
airlines.238 He recalled that the participants in the closed Capitol Hill meeting 
included FAA Administrator Donald Engen, Federal Air Surgeon Austin, Deputy 
Federal Air Surgeon Jordan, Dr. Koonce and NIA Director Williams. Mohler 
wrote: 

Mr. Roybal called the meeting for the purpose of getting a status 
on how the Age 60 Rule could either have individual exceptions 
made to it (as the FAA does for myocardial infarction, alcoholism, 
and other disqualifying conditions), or be eliminated entirely. 

The high spots of the discussions included the statement by the 
FAA attendees that there is no longer a medical baris for the 
regulation, but that the FAA is reluctant to make exceptions or 
delete the regulation because FAA personnel do not want to 
burden the airlines adninistratively with a new personnel task of 
integrating the over 60 years of age pilots.239 

FAA Administrator Quesada originally created the age 60 rule as an act of 
personal favoritism to reverse the results of labor-management arbitration 
decisions.2m The disclosure of the Austin-Mohler correspondence and the secret 
Capitol Hill discussions expose the fact that the FAA has continued to enforce the 
age rule just so the airline companies would not be burdened with any 
administrative costs that may be associated with having to change retirement 
policies. These revelations of private correspondence prove that FAA’s many 

237 Id. (Emphasis added.) 

~3’Id. (Emphasis added.) 
Stanley R. Mohler, letter to Samuel D. Woolsey (Nov. 8, 1991). See Exhibit FF. 
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public assertions about medical or safety reasons for the age 60 rule are 
completely devoid of credibility. 

False and Misleading Data Disseminated on Purpose 

The FAA also consistently has refused to allow collection of meaningful data that 
would disprove or tend to disprove the false claim that there is a medical 
justification for the age 60 rule.241 The FAA Safety Analysis Division official 
who provided technical support for Golaszewski’s Flight Time Study, and 
evaluated it upon completion, recognized that it was flawed and declined to 
accept the study or have FAA publish it.242 

FAA has rehsed to acknowledge the valid recalculation of the Flight Time Study 
data without its distortions, performed first by Dr. David Drachman, and 
repeatedly by other investigators since. He found that the pilots age 60 and over 
have lower accident rates, not higher. Drachman, chairman of the neurology 
department at the University of Massachusetts Medical School, was a teaching 
fellow at Harvard, Phi Beta Kappa at Columbia, visiting professor at Georgetown 
and Johns Hopkins, officer of numerous panels, author or co-author of some 300 
professional publications, papers and studies, served on the editorial board of five 
scientific publications and as technical reviewer for five additional scientific 
publications. “I have performed these analyses, and they do not support a 
conclusion that pilots age 60 to 69 experience a higher accident rate than their 
younger cohorts, but support the reverse conclusion 

The Golaszewski Flight Time Study’s demographic flaws - and their 
misleading effects - are common knowledge in the scientific community. 

Explaining the demographic flaws in the Golaszewski’s 1983 paper, Dr. Andreas 
E. Stuck observed: 

Only one study covering the period 1976 to 1980 [Golaszewski 
( I  983)] compared aircraft accident rates of over-60-year-old pilots 
with those of younger pilots. . . . . The accident rate of 60 to 69 
year-old-pilots with a Class I medical certificate.. .was found to be 
two times higher than that of 50 to 59-year-old pilots. [Able: R i s  
same false finding appeared in Broach’s Report 4 (supra note 145) 
and waspresented to A M  members.] The comparison is, 

241 See notes 65-179 and related text. 
242 See note 81 and related text. 
243 David A. Drachman, M.D., declaration, in EEOC v, Lockheed, U.S. Distr. Ct., Central Distr. of 

Calif., Oct. 22, 1990, p. 7. For comparison: According to a statement of professional 
qualifications submitted to the FAA in about 1990, Golaszewski, on the other hand, claimed 10 
years experience (in 1990) in consulting, a B.S. in Accounting (LaSalle College) and an 
M.P.A. in Public Sector Management and Finance (Wharton School, Univ. of Pennsylvania). 
Thus, in 1982-83, when he authored his “study,” Golaszewski apparently was a recent 
graduate. 
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however, problematic. While the accident rate for 60-69 year old 
pilots was calculated by the number of accidents in general 
aviation divided by the number of pilot hours flown in general and 
small commercial aviation aircraft, the accident rate for 50-59- 
year-old pilots was calculated differently. In this latter case, in 
addition to hours flown in general aviation and small commercial 
aircraft, pilot hoursyown in large commercial aircrafr were also 
included in the calculation of the accident rate. 7his results in an 
underestimation of the accident rate in 50-59-year-0ldpilots.~~ 

In 1992, Diane Hyland and others analyzed the 1983 Golaszewski study 
extensively - and critically. Their main criticism, replicating those of Drachman 
and Stuck, was: 

The rarity of accidents involving [medical] Class I pilots strongly 
suggests that the distribution of such accidents across the various 
categories will be different.. . . The Part 121 pilots accumulate a 
substantial number of flight hours but contribute (proportionately) 
very few accidents. That is, they contribute substantially to the 
denominator of the ratio for the accident rate but hardly at all to the 
numerator. It is likely that this contribution changes as a fbnction 
of age, so that the apparent effects of age in the Golaszewski data 
may be an artifact of the way accident rates are computed, i.e., they 
may reflect differences in flight hours accumulated by Class I 
pilots rather than differences in the likelihood of accidents.245 

Edwin Kay, professor of computer science and statistics at Lehigh University, 
similarly criticized the Golaszewski study: 

Combining pilot classes, as done in the Golaszewski analysis, was 
inappropriate because it produced misleading accident rates. For 
example, pilots holding Class I medical certificates had relatively 
fewer accidents and higher flight hours. The accident rate profile 
for a heterogeneous group was influenced by the proportion of 
Class I pilots in that group.246 

Although rejected and publication-reksed by the FAA itself upon receipt in 1983, 
nevertheless the FAA provided the Golaszewski data to Charles Billings, a 
researcher at NASA-Ames - not for NASA work, but for his use as a private 

Andreas E. Stuck et al., Multidimensional Risk Assessment versus Age as a Criterion for 
Retirement ofAirline Pilots, JOURNAL OF THE  ERICA AN GERONTOLOGICAL SOCIETY, 40526- 
532, at 527 (1992). (Emphasis added.) 
Diane T. Hyland et al., Airline Pilot Performance: A Review of the Scientific Literature, Hilton 
Systems Technical Report 8025-1A, FAA/CAMI Contract No. DTFA-02-90-90125,33. (Feb. 
199.2) 

Kay, supra note 1 15 at 2-2. 
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consultant to several aircraft manufacturers then being sued by EEOC over their 
mandatory retirement Through Billings, this data then appeared and 
was incorrectly identified as a NASA-Ames work product in a memorandum 
prepared by staffers in the Congressional OEce of Technology Assessment.248 In 
assessing this presentation of the Golaszewski data, T. Franklin Williams, 
Director of the National Institute on Aging, declared: 

One third of all reported flight hours for the years underlying the 
[Golaszewski, a.k.a. Billings, a.k.a. OTA] data were flown in air 
carrier operations.. . . No individual over 60 pilots airline flights, 
and the accident rates for pilots aged 60-69 who hold Class I and I1 
medical certificates (like those also held by airline pilots) appears 
to increase in the [Golaszewski/Billings/OTA] analyses. However, 
that apparent increase is a firnction of the absence of pilots, after 
age 60, from air carrier operations, the safest type of flying 
hours. 249 

When investigative journalist Stone Phillips and U.S. Rep. Jim Lightfoot (R- 
Iowa), on ABC News 20/20, exposed the false and intentionally misleading 
presentation of data in the Flight Time Study, Golaszewski himself and FAA 
Associate Administrator Anthony Broderick appeared on the program. 
Golaszewski and Broderick failed to refbte the debunking of the study's 
finding.250 

-'47 Charles E. Billings, NASA memorandum to Laurance Milov, FOIA officer (Sept. 3, 1991). 
Karen H. Baker, Assistant General Counsel, EEOC, in a declaration in FXOC v. Delta Air 
Lines, CV No. 89-05 17-AWT (JRx), U.S. Dist. Ct, Central Dist. Calif. (Nov. 26,1990), said 
that the OTA staff members who prepared the memorandum believed the Golaszewski data to 
be a NASA work product when they received it from Billings. Baker declaration, p. 4. Both 
NASA and NASA-Ames have denied responsibility for the Golaszewski data that incorrectly 
appears in the OTA memorandum as a NASA work product. Laurance A. Milov, FOIA 
Officer, NASA Ames Research Center, letter to Samuel D. Woolsey (Sept. 30, 199 1). John E. 
O'Brien, Asst. Deputy Administrator, NASA, letter to Samuel D. Woolsey (Nov. 7, 1991). 

249 T. Franklin Williams, supra note 97 at 13. 
250The distortion of data in the Flight Time Study was so severe that it led to the false finding that 
pilots Over age 59 had much higher accident mes tban pilots under 60, when undisiorted data 
would have shown that these older, more experienced pilots have lower accident rates. 
G o l a s ~ ~ ,  confronted with this hct on the ABC News program 20/20, still would not admit it. 
Instead, Golaszewski claimed older pilots "probably" really do have accident rates "a bit higher" 
than younger pilots. Although his study has been used by FAA to defend the age 60 rule imposed 
on airline pilots, Golaszewski said his purpose in conducting the study was not to evaluate 
performance of airline pilots. Imerviewed on the same program, FAA Associate Administrator 
Anthony Broderick likewise refused to admit it, and made the preposterous suggestion that the 
Golaszewski study was "the best scientific evidence." Stone Phillips of ABC News interviewed 
U.S. Rep. Jim Lightfoot @-Iowa), FAA Associate Administrator Anthony Broderick, and Richard 
Golaszewski on the 20120 program, February 9, 1990. Here is a pottion of the written transcript in 
which Golaszewski failed to refute how misleading his study was (see the entire 20/20 segment on 
the age 60 rule in Video Exhibit VT-2):: 

PHILLIPS: [voice-overJ The data the FAA points to time and time again to defend 
the Age 60 Rule comes primnly fiom this seven-year-old study. The study found 
that pilots in their 40's and 50's have a much lower accident rate than pilots in their 
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It long has been known by FAA and now is revealed by petitioners, that FAA 
itself has been aware, ever since it received the Golaszewski study, that it had 
unacceptable ''major data deficiencies" and ''other problems,'' rendering it 
unsuitable for publication and "questionable at best" in relation to supporting 
"any position. '"" The FAA's Ken Chin, who provided technical support for the 

60's. The problem with the study is that it had nothing to do with airline pilots. It 
focused on private pilots flying much smaller planes with a lot less training and 
critics say comparing the two is outrageous. 

R ~ R .  JIM LIGHTFOOT, (R) Iowa: That's not even apples and oranges. That's 
apples and billy goats. I mean, they're just totally unrelated. 

PHILLIPS: [voice-over] Congressman Jim Lightfoot is a private pilot and flight 
instructor himself. 

R ~ R .  LIGHTFOOT: It'd be like comparing a professional truck driver to, you know, 
my aunt that drives two miles to work. There's no comparison. 

Mr. BRODERICK: What we're looking for is not to have an exact comparison and 
an exact predictor. What we're looking for is the best scientific evidence that tells 
us whether or not it is reasonable to expect that pilots who are over age 60 have a 
higher accident tendency than those under age 60. 

PHILLIPS: But the accident rate study the FAA points to as the best scientific 
evidence was, in fact, never published and never intended to address the Age 60 
issue. And critics say it's not only irrelevant, it's incorrect because statistically the 
study was stacked against the older pilots to begin with. 

Here's why. When the accident rates for pilots under 60 were figured, the 
statistician [sic] included more than 95 million hours of flying by commercial 
airline pilots without including a single airline accident. He left those accidents out, 
ignored them completely, so naturally, the younger pilots appeared to be flying 
more with fewer accidents than pilots in their 60's. The older pilots had no airline 
flying hours to count because the Age 60 Rule won't allow it. 

[voice+ver] We asked the author of the study wchard Golaszewski] what would 
happen if all those additional airline hours were not included. 

RICHARD GOLASZEWSKI, Author of Study: What you'd find is that the age- 
based difference in accident rates going from 50 to 60 would be less pronounced. 
And I have to grant you that. However, they'd probably still be a bit higher. 

PHILLIPS: Actually, just the opposite is true. When pilots challenging the Age 60 
Rule had Golaszewski's accident rates recalculated without all those airline flying 
hours, the accident rates for active pilots in their 40's and 50's was higher than for 
pilots in their 60's. And pilots in their 70's had the lowest accident rate of all. 

Mr. GOLASZEWSKI: I'll be the first one to admit that it's not the last word on the 
subject, that more research needs to be done. But you have to realize, in fairness, 
that I never set out to m e r  this question about the performance of airline pilots. 

Chin, supru note 81. 251 
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- study, indicated in his letter to Samuel D. Woolsey that the Golaszewski study 
had been discredited upon its delivery and was of no use. 

Golaszewski, as project manager, submitted the Final Report, "The Influence of 
Total Flight Time, Recent Flight Time and Age on Pilot Accident Rates"2s2 to Mr. 
Chin, Safety Analysis Division, FAA Office of Aviation Safety, June 29, 1983. 
Golaszewski's transmittal letter was on stationery of Acumenics Research and 
Technology, Inc. of Bethesda, Md. 

FAA never has publicly acknowledged the fact that the Golaszewski study was 
deficient, unreliable, unacceptable and unsuitable for publication, but it was 
acknowledged in a letter by FAA's Chin to Woolsey. Refemng to the Flight Time 
Study, Chin wrote: 

It should be noted that our study is unofficial because it was never 
formuZZypubZished by the Federal Aviation Administration. ... 

Under my management and technical direction, the analysts with 
Aviation Safety and contractor employees of Acumenics Research 
and technology, Inc., supported Operations Research Branch in the 
development of the concepts and information relating accident 
rates and pilot experience. We have not formulZy accepted this 
study as a final product because there are major data deficiencies. 
Otherproblems with the study have been discussed by experts in 
the aviation field as well as within my ofice. .... 

Your use of this study to support any position may be questionable 
at best."253 

Even after the Golaszewski data had been proven false, the FAA continued to use 
it to promote mandatory retirement of air carrier pilots at age 60. False 
information intentionally was given to and unwittingly used by two arms of 
Congress - the Government Accounting 
Assessment .255 

and the Ofice of Technology 

The agency also submitted the Golaszewski data as "fact" to the United States 
Court of Appeals for the Seventh Circuit in Baker v. But the Baker court 

252 Purchase order no. DTRS57-83-P-80750. 
253 Ciun, supru note 8 1. (Emphasis added.) 
254 Government Accounting Office, Fact Sheetfor Congressional Requesters: Aviation Safety, 

o&ce of Technology Assessment, Memorandum (1 990). 
256 917 F.2d 3 18 (? Cir. 1990). In Baker, the FAA devoted 20 percent of its brief -- six of the 33 

pages - to defending its reliance on the clearly false and misleading presentation of the 
Golaszewski data to the court FAA declared on knowledge and belief in its brief @p. 6-8): 

entitled, 'the Influence of Total Flight Time, Recent Flight Time and Age on Pilot Accident 

GAORCED-90-68FS (Jan. 1990). 
2.55 

"The study upon which the FAA has primarily relied but not solely is a 1983 report 
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- understanding and accepting the hndamental flaw described by Drachman and 
affirmed by a myriad of other reviewers -- discerned that the study lacked 
credibility on its face. Coming to the same conclusions as had Drachman, Stuck, 
Williams, Koonce, and others, the court said: 

Perhaps the Flight Time Study’s greatest failing is that the data for 
pilots under age sixty include millions of relatively safe air carrier 
miles flown, miles which because of the age sixty rule were 
unavailable to pilots over sixty. In calculating the accident rate for 
pilots sixty and older, the Flight Time Study divides the number of 
general aviation accidents by general aviation flight time, the only 
category open to this group. But for pilots under age sixty, the 
study divides the number of general aviation accidents by general 
aviation flight time and, in addition, air carrier operations flight 
time. Because miles flown in air carrier operations are nearly 
accident free, millions of these extra miles are included in the 
figures for younger pilots but not for older ones, whose accident 
rate is overstated. Indeed, looking at the Flight Time Study’s chart 

Rates,’ hereinafter referred to as the Wight Time Study.”’ [But this was the stu& the FAA 
rejected on delivery in 1983 as seriously flawed and on that basis refusedpublication.] 

“Graphically depicted, the results of the night Time Study for all classes of pilots reflect 
a ‘U’ cwve across age groups for aviation accident rates.”[But the “U” curve resultsfFom the 
false depression of rates on account of the inclusion of accident-pee air carrier flight hours in 
the denominator for pilots under age 60 and their exclusion fFom the denominator for pilots 
over age 59; this statistical fallacy has been criticized repeatedly by experts, even including 
some hired by the FAA .] 

“The Flight Time Study does focus on subsets for the pilot population who have passed 
medical standards required of airline pilots such as the petitioners.” [But the FAA (or its 
predecessor agency, the C4A) had known since 19.56, from its own research, that analysis of 
air carrier accident rates based on medical class alone was not valid. CIA Ofice ofAviation 
Safety, The Age Distribution of Captains in Air Carrier Accidents (July 1956), 2, said 
regarding data it reviewed: “The above comparison of accident rates with pilot age does not 
take into account the fact that some of the pilots holding Class I Medical Certlficates did not 
have Airline Transport Pilot Ratings during the period under study, which the captains of the 
airplanes involved in the accidents under consideration held. By considering only pilots with 
Active Transport Pilot Ratings it becomes evident that the trends suggested by the above 
calculations are unreliable.” (Note also that this was one of 40 studies cited by Quesada to 
Sayen as supposedly having been relied on in formulating the age 60 rule).] 

relationship of experience and age to aviation accident rates while accounting for exposure.” 
[But Golaszewski hintselfadmitted in his stu& that no statistical analysis had been done. The 
failure to make such an analysis - m well as the Jawedjustijkation advanced by the author - 
was severely criticized by subsequent reviewers, including some under contract to the FAA .] 

“It contains the best information and most closely parallels the relative accident rates that 
would be expected of airline pilots ifthe age 60 rule were modified to permit airline pilots to 
pilot airline aircraft after age 60.” [No greater condemnation of FAA ’s conduct can exist than 
for the agency itselfto &scribe information that it had recognized as discredited and also 
refused to publish, which the author himself admitted to be flawed in methodology and 
intended to address a totally diferent issue, and uniformly criticized in scienhfc publications, 
including some under FAA contract - and then for the FAA to declare in a verijed briefto the 
federal court that the discredited study was “‘the best information” available.] 

“The study represents the best available statistical analysis found regarding the 
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of accident risk for Class I (airline transport) and Class II 
(commercial) pilots with greater than 5,000 hours total flight 
time.. .the jump in accidents at age sixty to sixty-nine from age fifty 
to fifty-nine simply looks too large to be credible.257 

Footnote 1 in the opinion of the Seventh Circuit said, inter alia, "Numerous 
comments of record fiom various experts, even some fiom the FAA, state that the 
study should not be relied on as determinative - - or even probative - - on the 
question of the continued validity of the age sixty rule." The Baker case did not 
give rise to the question of whether the Agency's use of the Golaszewski study 
amounted to intentional misrepresentation because the record did not include 
evidence that senior Agency officials were aware of the falsity of its findings and 
used the study anyway for ulterior (economic favoritism, not safety) purposes. 

It is evident that FAA officials knowingly used the falsified numbers and graphs 
not only to deceive the American public, the U.S. Congress and the federal courts, 
but also to deceive the nation's treaty partners in the international community. 
The International Civil Aviation Organization, a United Nations affiliated 
organization, received the invalid and misleading flight safety data from the FAA. 
Unwittingly, ICAO reproduced the FAA disinformation, and sent it to member 
states. Graphs falsely representing that pilots age 60 and older had higher 
accident rates than younger pilots, attributed to the Federal Aviation 
Administration, Washington, D.C., were published as appendices to a paper 
published by the ICAO Air Navigation Commission.258 Because the graphs 
themselves and the information they conveyed had been so widely repudiated, 
FAA deception regarding the age 60 rule thus has damaged the credibility of the 
United States as a member of the community of nations. 

The FAA's lack of credibility on the subject of safety arguments for the age 60 
rule is demonstrated also by self-contradictory statements FAA has made in 
domestic and international fora. As we have seen, the FAA often has stated that 
its continued enforcement of the age 60 rule is based on safety data. The agency 
has made this assertion in notices in the federal register, briefs in federal court and 
elsewhere. When the FAA announced in 1995 that the age 60 rule would be 
applied starting four years later to most part 13 5 operations, including pilots, it 
specifically stated that the reason for this decision was safety data.259 However, 

25' Baker v. FAA, id. 
258 ANC Task No. MED-7 10 1: Upper Limits for Flight Crew Members, Discussion Paper No. 1,  

259 60 Fed. Reg. 65832,65833,65843 @ec. 20,1995). 

Related to AN-W/6538, Air Navigation Commission, International Civil Aviation 
Organization, April 29,1991. 

"Recent part 13 5 commuter accidents have focussed the public, government, and industry 
attention on the safety of commuter operations." [p. 658321 

"FAA has identifed a strong need to enhance the safety of commuter operations. . . . 
am"mter airlines operating under part 135 continue to have a higher accident rate than 
domestic part 12 1 airlines. The FAA can no longer justify most distinctions between parts 12 1 
and 135 commuter operations. [p. 65843.1 
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when the International Civil Aviation Organization requested such data in a 
survey of member nations:@ the FAA - notwithstanding the fact that most part 
135 captains were required to hold the same credentials as part 121 captains, and 
allprt 135 pilots (captains included) were allowed tofy  - and many did fly - 
past age 60 - responded that it had never accessed any such data. FAA told 
ICAO that such data exists but that FAA did not even know whether it was 
accessible.261 If FAA’s response to the ICAO survey was true, it logically follows 
that FAA’s claim that it based the part 135 rule extension on safety data must 
have been false. If the FAA had not even determined whether such data was 
accessible, it could not have based the extension decision on such data as it 
claimed to have done. It is troubling, to say the least, that the FAA report to 
ICAO, conceding that such data was available but not accessed, came 14 years 

pxtending] the Age 60 Rule [to part 135 commuters] provides an additional measure of 
safety by reducing the risk tbat age related degradation will affect pilot performance. [p. 
65843.1 
ICAO’s Air Navigation Commission asked member states to provide information about age 260 

261 

limits and medical as well as operational factors pertaining to certification of pilots Over age 
60. The swvey was initiated because the commission was reevaluating the supposed 
aeromedical foundation for its rule. International Civil Aviation Organization, Air Navigation 
Commission, ANC Task No. MED-7101: Upper age limits forflight crew members, AN- 
WP#O89, Feb. 15, 19%. According to the ICAO rule, a member state has the option of 
excluding foreign air carrier pilots age 60 and older fiom its airspace. The ICAO rules are 
pursuant to the Convention on International Civil Aviation (the Chicago Convention of 1944), 
61 Stat. 1180, T.I.A.S. 1591, 15 U.N.T.S. 295,3 Bevans 944. 
ICAO reported: 

“The United States does not have went experience with pilots above the age of 60 in 
operations conducted under Part 12 1 of the FAR. Because pilots over the age of 60 may 
continue to fly in operations conducted under Parts 91 and 125 through 137 of the FARs, a 
body of experience and knowledge exists as to those pilots. However, the U.S. Federal 
Aviation Administration (FAA) is uncertain whether, and to what degree, this information is 
readily accessible.” AN-WP/7089, Appendix B, Feb. 15, 19%. See Exhibit X. 

Yet the very ready accessibility of such older pilot safety data was illustrated by an 
independent m e y  conducted by Captain Robert R. Perry, who found that 3 1 pilots, who flew 
part-121 airliners until their” birthdays and subsequently piloted a i r d  in part 135 
operations, logged more than 100,000 hours after turning age 60 without a single accident or 
incident. The signrficance of Captain Perry’s survey is that is shows the implausibility of 
FAA’s claim that it could not determine whether data on this subject could be accessed. 

Still another readily available source of data was the FAA’sAnnual Report on the Eflect 
of the Airline Deregulation Act on the Level of safety, June 1990. Maodated by the Congress 
(Section 107 of the Airline Deregulation Act of 1978 (Pub.L. 95-504)), this report provided 
detailed, annual safety data for part 135 opemtions -both scheduled and non-scheduled (air 
taxi) - between 1975 and 1988. 

A more reliable and more relevant source of the information sought by the ICAO 
committee was available from data readily accessible using the sources and methodology 
developed by Edwin Kay in his discriminating data query for Table BdB of his 1993 
Consolidated Database Experiments. For the relevant time frame, 14 CFR 135.243(a) requd 
that captains of turbojet powered aircraft, those with a passenger seating capacity of ten or 
more seats, and multiengine aircraft operated under Part 135 rules must possess both the Class 
I medical certificate and the ATP pilot’s license. Moreover, these were the very pilots and 
aircraft brought under the Part 121 rules by the changes announced in 60 Fed. Reg. 65832 et 
seq. Dec. 20, 1995. For the FAA to deny the existence of this data in final, reviewable form is 
to admit that it had no basis for the drastic regulatory change it imposed. 
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after the National Institute on Aging criticized FAA for failing to examine more 
fully data on older pilots' safety performance. It is evident that FAA intentionally 
has shut its eyes to the available data while falsely representing to Congress, the 
courts and the world that its age policy was based on factual data. 

The FAA's failure to earn any credibility at all on issues related to the age 60 rule 
may be partly a result of the inability of the FAA bureaucracy to accept new 
information and new ideas. This bureaucratic paralysis was illustrated in a 1973 
memorandum by the FAA Flights Standards Director, James F. Rudolph. The 
memorandum said the Flight Standards ofice would not recommend raising the 
mandatory pilot retirement age because (a) there was "no new data or 
information" on safety-related medical evidence, (b) the FAA "has 'stood firm' in 
the past" on age 60 and been upheld by the courts, (c) it would be "dificult" to 
file a rule change with the International Civil Aviation Organization "since the 
ICAO rule was based on the U.S. age 60 rule." 262 The memorandum revealed 
that the FAA flight standards director had no awareness of or interest in any of the 
medical and safety data accumulated throughout the history of aviation medicine 
up to that time. The memorandum rationalized inaction on the basis that having 
"stood firm'' in the past proved to be a legally safe course. That kind of 
bureaucratic mindset (which says change should not be accepted simply because 
it has not yet been accepted) is hardly a rational approach to governance. Finally, 
the memorandum reflected ignorance of the U.S. relationship to ICAO. Senior 
FAA officials seemed unaware that, under articles 37 and 38 of the ICAO 
Convention, the United States could change or rescind its age 60 rule any time it 
chose, and had only to inform the international organization at that time.263 

~ 

262 Memorandum by James F. Rudolph to AOA-1, October 18,1973. (From the Reighard files.) 
(See Exhibit GG.) 

263 Indeed, the majority of ICAO member States no longer consider the rule relevant. In the most 
recent (June 2000) Supplement to Annex 1 (8th Ed.) Personnel Licensing, only 25 States had 
filed a Difference with respect to the ICAO (captains only) age 60 rule. Yet: 

An official ICAO m e y  in 1995 (73 States responding) indicated 13 States had no age 
limit; 57 States (78%) allow pilots to fly beyond age 60 (some with conditions, age 65 the 
choice of most). Ofthose that allow flight beyond age 60, none reported problems, incidents, 
or accidents with the older pilots, and 26 States (36%) anticipated changing their national 
regulatory limit within 3 years. (AN-WP/7089, 15/[Feb.]/96.) 

In 19% (updated in year 2000), the U.K. CAA (British FAA equivalent) sought 
exemptions for captains of British registered Carriers up to age 65 from those States to or over 
which theii British carriers operated. Of 117 responding States, 82 (70%) granted blanket 
authority (some with restrictions). Of the remaining 25 States, some offered individual 
permissions on application. Ten States (8%) responded that the request was "under 
consideration." (e-mail message, Neil Monks to Samuel Woolsey, 28 Jun., 200 1 .) 

In 1999 (updated in 2001), Ismel's El AI airline management similarly sought 
exemptions (to age 65) from those member States to or over which El AI flew. Of65 
responding States, 46 (73%) granted the exemptions to El Al's captains, with 39 (62%) 
granting blankethlimited permission. (Letter, Capt. Reuven Harel to Omri Talmon, 5th 
April, 2001 - updating Harel e-mail to Alan Sewer dtd. 15 Nov. 2000.) 

Also in 1999, virtually the whole of Europe (through the JAA) adopted age 65 as a 
maximum age limit for one pilot (captain or co-pilot) - with the other qualified pilot under age 
60. 
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The FAA’s complete lack of credibility on the safety issue is hrther demonstrated 
by contradictions between the agency’s actions and its words. FAA officials have 
alleged that safety is the reason for having the age 60 rule. However, for many 
years FAA did not bother to enforce the age rule against pilots of foreign air 
carriers flying into the United States. If safety were the real motivating force 
behind the FAA’s age 60 rule, the agency would have enforced it against pilots of 
foreign as well as U.S.-based air carriers. The fact that the agency enforced the 
rule only against domestic air carrier pilots is consistent with the fact that the rule 
actually has been intended by the agency to serve as an act of purely economic 
favoritism for U.S. airline managements. FAA did not even begin to enforce the 
age rule against foreign airlines until it was publicly embarrassed into acting, 
fifteen years after it could have done so. 

The FAA, if it had really thought age was a safety problem, could have started 
enforcing the age 60 standard against foreign airlines in 1978, under the ICAO 
rule. After all, airline pilots perform the same job, use the same equipment and 
fly under the same conditions regardless of whether their employer is based in the 
United States or abroad. The National Transportation Safety Board, investigating 
an airliner crash in Suriname in 1989, discovered then that FAA had not been 
enforcing the age 60 rule against foreign airlines flying into the United States.264 
Six months later, FAA requested that ICAO be asked to require that the date of 
birth be shown on pilot’s licenses,265 a simple step that could have been taken 
years earlier to enable consistent enforcement. Almost two years after that, FAA 
issued a handbook bulletin announcing that, starting in midJanuary 1993, foreign 
airlines would not be allowed to have pilots aged 60 or older flying into the 
United States.’& Even then the FAA’s actions continued to belie its public 
posture. While the agency imposed absolutely inflexible enforcement of the age 
60 rule on U.S. air carriers (supposedly for safety reasons), it anted waivers to 
some of the foreign airlines for up to three additional years. These waivers, 
denied to pilots of U.S.-based air carriers but granted to pilots of some foreign 
airlines, were issued with no reference made to any safety concerns but rather out 
of concern for the airlines’ scheduling convenience and economic interest. 

2 6 F  

( JII ) - - THE GRANT OF EXEMPTIONS FROM THE AGE 60 RULE, 14 
CFR 121.383(c), WILL BE IN THE PUBLIC INTEREST. 

National Transportation Safety Board, safety Recommendation, to James B. Busey, FAA 
Administrator, Apr. 24, 1990. 
IGIA 82/2.33, Dept. of Transportation, Oct. 16,1990. 
Pilot-in-Command Age requirement for Part 129 Operators, Order 8400.10, Appendix 3, 
HBAT 9246, July 14, 1992. 

264 

265 

266 

26/ See Exhibit HH. 
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The Federal Aviation Administration has authority under 49 USC 447010 to 
grant the exemptions here requested, regulatory exemptions in the public 
interest .268 

( IU ) ( A ) - - Exempting the Petitioners from 14 CFR 121.383(c) will be in 
Accord with the Public Interest in Air Safety as Envisioned in 49 USC 
401 0 1( a)( 1). 

The United States Department of Transportation (DOT), inclusive of the FAA, 
has a duty, under 49 USC 40101(a), to provide for the public interest in safety as 
the top priority in commercial air  operation^.'^' 

Granting the requests of petitioners who, as here, have met, or will meet, all 
regularly published medical and performance standards applicable to all pilots 
would be consistent with the priority of public interest in aviation safety. 

Evidence presented in this petition has shown, inter alia: The age 60 rule never 
has had a safety purpose. From its inception, the rule has been intended as a tool 
of economic favoritism. The agency willfidly has distorted data so as mislead the 
public and official bodies. The FAA for decades has misrepresented the purpose 
of the rule, while using disinformation to make it appear that the rule enhances 
public safety. 

( III ) ( B ) - - In View of the Fact That the Rule Has No Safety Basis, the 
Agency's No-Exemptions Policy Appears to be Inconsistent with the Public 
Policy, Recognized in 49 USC 40101(a)(4), of Preventing Unreasonable 
Discrimination. 

The age 60 rule has no basis in safety. Discrimination that has no safety basis is 
inherently unreasonable. Such discrimination is contrary to the public policy of 
the United States. The Age Discrimination in Employment Act of 1967 declares 
in its Statement of Findings and Purpose: 

See. 2. (a) The Congress hereby finds and declares that - 
(1) in the face of rising productivity and affluence, older workers 
find themselves disadvantaged in their efforts to retain 
employment, and especially to regain employment when displaced 
from their jobs; 

"The Administrator may grant an exemption from a requirement of a regulation prescribed 
under ... sections 447024716 of this title ifthe Administrator finds the exemption is in the 
public interest." 49 USC 44701(f). Authority to grant exemptions is found in several places in 
Title 49 of the U.S. Code. 
mhe Secretary of Transportation shall consider the following matters, among others, as being 

in the public interest ... (1) assigning and maintaining safety as the highest priority in air 
commerce." 49 USC 40101(a). 

269 I 
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(2) the setting of arbitrary age limits regardless of potential for job 
performance has become common practice, . . . 
(4) the existence in industries affecting commerce, of arbitrary 
discrimination in employment because of age, burdens the fiee 
flow of goods in commerce. 

(b) It is therefore the purpose of this Act to promote employment 
of older persons based on their ability rather than age; to prohibit 
arbitrary age discrimination in employment.. . . 270 

Particularly when inflicted by government itself, unjustified age discrimination is 
inconsistent with the principles of equal protection and due process. DOT, 
inclusive of FAA, has a statutory duty to prevent unreasonable di~crimination.'~~ 
Nevertheless, it has been the practice of the FAA for the past four decades to 
follow a no-exemptions policy, meaning that the agency automatically rejects all 
petitions for exemption to the age 60 rule. The practice of automatically rejecting 
all petitions for exemption from the age 60 rule is unreasonably discriminatory. 
The agency has not granted a single exemption request since the rule was 
promulgated in 1959. Where there is no safety justification, forced retirement at 
age 60 is unreasonable. Evidence presented in this petition has established that 
there is in fact no safety basis for this discrimination against pilots in air carrier 
operations. 

Despite the command of Executive Orders to coordinate with the EEOC on its 
discriminatory policies and practices, the FAA has failed to accommodate 
requests by United States Equal Employment Opportunities Commission (EEOC) 
to rescind the age 60 rule.272 

''O Age Discrimination in Employment Act of 1967, Pub. L. 90-202, Dec. 15, 1967. 
"[Tlhe Secretary of Transportation shall consider ...as being in the public inte rest...( 4) the 
availability of a variety of adequate, economic, efficient, and low-prices s e M c e s  without 
unreasonable discrimination or unfair or deceptive practices." 49 USC 40101(a)(4). 
EEOC Chairman Tony E. Gallegos wrote to the FAA mice  of Chief Counsel in 1993: 

[Tlhe U.S. Equal Employment Opportunity Commission ... enforces the Age 
Discrimination in Employment Act of 1967, as amended, 29 U.S.C. 6212 etsea. 
(ADEA) and also provides leadership and coordination for all Federal agencies' 
EEO programs under executive Order 12067. The Executive Order requires the 
FAA to coordinate with EEOC to insure that its rules are consistent with the 
Commission's interpretation of the ADEA. .... Under the ADEA, it is unlawfid 
for an employer to have a maximum age limitation for its employees unless the 
employer can establish that the age limitation is a  bo^ fide occupational 
quahfication (BFOQ) 'reasonably necessary to the normal operation of the 
particular business.' 29 U.S.C.A. 623(f)(1) (West 1985). An EEOC regulation 
sets forth what an employer must prove to establish that age is a BFOQ: 

and either (2) that all or substantially all individuals excluded from the job 
involved are in fact disqualified, or (3) that some of the individuals so excluded 
possess a disqd@mg trait that cannot be ascertained except by reference to 
age. If the employer's objective in asserting a BFOQ is the goal of public safety, 
the employer must prove that the challenged practice does indeed effectuate that 

271 

272 

That (1) the age limit is reasonably necessary to the essence of the business, 
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Petitioners do not aver that all age-based standards and criteria are impermissible 
- witness age-based increases in blood pressure limits and the requirement for 
electrocardiograms beginning at age 40 for the first class medical certificate. 
However, petitioners do charge that the imposition of an arbitrary, chronologic 
age-based standard - while denying access to independent de novo review (of the 
practice generally as well as the individual petition) and denying access to “ability 
to perform” tests as are accorded pilots under age 60 - violates basic concepts of 
due process and equal protection. FAA’s unfounded references to “aging” as a 
disease to be diagnosed and treated as are diabetes, ATDS, and cancer, are 
specious at best. These officious pronouncements are more properly recognized 
as disingenuous straw-men manufactured at the behest of the original proponent 
of the rule, C.R. Smith; embellished on advice of FAA in-house counsel who 
recognized the rule was unsupportable on experience or science; and perpetuated 
by bureaucrats adamant about not wanting to inconvenience their friends in the 
industry they are responsible for regulating. 

Moreover, the United States stands almost alone among major commercial air 
powers in denial of the rule’s discriminatory effects and its enforcement of 
mandatory age 60 retirement of all airline pilots - including co-pil~ts.~’~ The 
increasingly widespread practice of other countries that certify major airlines, in 
allowing fit captains to fly beyond age 59, is consistent with the development of 
customary international human rights standards disapproving of unreasonable age 

goal and that there is no acceptable alternative which would better advance it or 
equally advance it with less discriminatory impact.’ 29 C.F.R. 1625.6@) (1992). 

The EEOC does not believe that a chronological age limitation for 
commercial pilots is a BFOQ because pilot skills and health can be assessed 
accurately on an individual basis, regardless of age. Indeed, the FAA itself 
relies on individualized testing as a basis for issuing medical certificates to 
people of all ages, including those 60 and above, who serve as pilots in non-Part 
121 flight operations. Moreover ... EEOC’s experts have testified that Class I 
medical testing is fully sufficient to identifL health or performance problems that 
may surface for pilots regardless of age. _._. 

The report titled ‘Age 60 Project, Consolidated Database Experiments, Final 
Report’ (Hilton Report) ...p repared for the Civil Aeromedical Institute of the 
FAA, supports the conclusion that the age 60 limit for pilots is not defensible as 
a BFOQ under the ADEA .... This conclusion is especially significant in light of 
the report’s avowedly conservative interpretation of the data. 

In sum, the Age 60 Rule should be lifted by the FAA. Medical and 
proficiency tests on an individual basis are effective and nondiscriminatory 
ways to assure that commercial pilots maintain the highest standards of safety at 
all ages.” 

-Tony E. Gallegos, Chairman, EEOC, letter to FAA office of General Counsel, October 14, 
1993. See Exhibit II. 

Chairman Gallegos’ letter also noted that EEOC Chairman Clarence Thomas (now Justice of 
the U.S. Supreme Court) had written an August 12,1986 letter urging FAA Administrator Donald 
Engen to grant age 60 exemptions for 39 airline pilots so they could take part in a study proposed 
b theNIApane1. 
2y3 While the United States is virtually alone in imposing mandatory age 60 retirement on airline 

captains, the United States is completely alone in imposing the mandate on copilots. 
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discrimination where it serves no safety purpose. Recognition that the age 60 rule 
is not based on safety considerations is manifest in court decisions, statutes and 
constitutions of other countries and protections afforded by international law 
through their rejection of an arbitrary age standard. The FAA policy of rehsing 
all exemptions to the mandatory age 60 retirement rule on nothing better than 
outmoded and discredited "safety" claims is out of step with emergent civil and 
human rights standards ~ o r l d w i d e . ' ~ ~  

Unlike authorities in other countries,z75 the FAA rigidly enforces the age 60 rule 
against U.S. airline pilots, in total disregard of the available evidence - both 
empirical and conceptual.276 

( III ) ( C ) - - Agency Disinformation Concerning the Age 60 Rule and the 
Agency's No-Exemptions Policy Contravene Public Policy, Reflected in 49 
USC 44701(a)(4), Disfavoring Deception. 

Government dissemination of false information is contrary to the public policy of 
the United States.2n The U.S. Department of Transportation, inclusive of FAA, 
has a statutory obligation to prevent, not practice, deceptive  method^."^ 
Evidence presented in this petition has shown: The agency for decades 
knowingly has deceived aviators, the public, the press, the Congress, the courts 
and the international community when it comes to the age 60 rule and the no- 
exemptions policy. The agency has concealed the more than 40 years of 
economic and personal favoritism that underlies both the rule and its rigid 
enforcement. The agency falsely has made it appear that the purpose of these 
forced retirements is public safety. It appears that intentional disinformation has 
kept the citizenry from obtaining accurate information about the hnctioning of 
the agency - and conhsed America's treaty partners in the international 

While the ICAO standard established age 60 as the minimum age that signatory member states 
are permitted to enforce against pilots of foreigncertified airliners, the trend has been for 
governments to refrain from imposing any automatic age limit. '" The British equivalent of the U.S.' FAA solicited waivers for pilots of Britisn certificated 
carriers to permit them to fly to and through other countries past age 60. 

276 For example, Australia's Human Rights and Equal Opportunity Commission, which noted: 
''The detailed examination of the medical evidence led the Chief Justice [in Allman v. 
Australian Airlines Ltd. and Christie v. Qantas Airlines Ltd. judgment of May 18, 1995, 
Industrial Relations Court, [I9951 AILR 1,623 (3-134)] to conclude that despite the 
considerable time and effort in America spent studying the age 60 rule 'none of the cited 
studies supports any conclusion about the relationship between that rule and aircraft safety'. . . . " 
Bone et al. v. QantusAirlines Ltd, Human Rights and Equal Opportunity Commission, Notice 
Under Section 35 of the Human Rights and Equal Opportunity Commission Act 1986, 
Concerning Equal Opportunity in Employment, p. 12. In pursuance of obligations under the 
International Labor Organization Discrimination (Employment and Occupation Convention 
1958 (ED 1 1 l), Australia's Human Rights and EQd Opportunity Commission Act 1986 
provides protections analogous to those in U.S. civil rights laws. Compulsory retirement of 
airline pilots at age 60 was unlawfid discrimination under the Act, according to the Bone 

274 

ruling. 
277 See 49 USC 40101(a)(4). 
'18 Id. 
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community. FAA official propaganda has tainted the political process and the 
judicial process - and tarnished our nation's reputation amongst the ICAO 
member States. It has harmed the interest of aggrieved persons who would 
petition for redress. It has harmed the traveling public by depriving passengers of 
the benefits of the most experienced and demonstrably safest pilots. It has 
harmed the nation by corrupting governmental processes. It has obstructed the 
hndamental right of the people and the Fourth Estate to know what the 
government is up to. 

( Ill ) ( D ) - - Granting Reasonable Requests for Exemption to the Age 60 
Rule Will Help Curb Airline Recruiting of Military Pilots, Support the War 
Against International Terrorism and Protect the National Security and 
Defense Interest of the Nation, Pursuant to 49 USC 40101(a)(7)(C), (cxl), 
(d)(l), and 49 USC 44701(a)(5). 

Civilian agencies of government have a duty to administer regulations in a 
sufficiently responsible manner to help ensure that the nation's defense and 
security needs will not fall short. The FAA is subject to statutory mandates to 
take into account the requirements of both national defense2" and national 
security.280 Rigid FAA enforcement of the age 60 rule forces airlines more 
aggressively to recruit military pilots. Relaxing the FAA's no-exemptions policy 
would help the armed services, which are unable to replace combat-ready pilots as 
fast as the airlines hire them away, and which need to hold onto more of their 
trained pilots, particularly in times of national emergency. This has been a 
problem in the past and it is likely to be a problem in the hture. 

The FAA's public position, that "military downsizing" will lessen the impact of 
the age 60 rule,281 is unresponsive to the agency's statutory duty. The military is 
not always downsizing. The nation today finds itself in a state of war, a war 
against global terror, that demands increased military readiness over the long 
term. 

Karen Keesling, Assistant Secretary for Manpower and Reserve AfTairs, U.S. Air 
Force, testified more than a decade ago: "The military, and most particularly, the 
Air Force, is the single largest procurer and producer of pilots in the United 

279 "[Tlhe Administrator of the Federal Aviation Administration shall consider the following 
matters: (1) the requirements of national defen se...." 49 USC 40101(c). "[Tlhe Administrator 
shall consider ... as being in the public interest: ...( 2) regulating air commerce in a way that best 
promotes safety and Mfills national defense requirements." 49 USC 40101(d)(2). 
"The Administrator of the federal Aviation Administration shall promote safe flight of civil 
air& in mmmerce by prescribing ...( 5 )  ... methods, and procedures the Administrator finds 
necessary for safety in air commerce and national security." 49 USC 44701(a). 
"We work hard to manage a growth oriented aviation system - - and the constraints on the 
system that growth imposes - - in the most efficient and safe way possible. .... In addition, 
military downsi7jng will ultimately reduce the importance of ex-military pilots as a soufce for 
civilian airlines." L. Nicholas Lacey, FAA Director of Flight Standards Service, statement 
before the U.S. Senate aviation subcommittee, July 25,2000. 
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States, yet we are currently losing 1,000 more pilots a year than we train, a loss 
counted in billions of dollars of training and experience with a potential to greatly 
affect our readiness posture."282 

The age 60 rule, by causing airlines to hire away military pilots at a faster pace, 
harms U.S. war readiness. The nation's military preparedness is a public policy 
interest of the highest priority at all times but most particularly in time of war and 
national emergency. U.S. Sen. John McCain (R-Ariz.) in a Senate hearing told 
airline executives, "91 percent of your pilots are former military," adding: 

"You are responsible for siphoning off a large number of military 
pilots .... However, the fact is that you are getting $6 million men, 
according to the Chief of Staff of the Air Force, for a job that 
requires about a $100,000 education. ...[ T]he taxpayers are paying 
for their education and training to the tune of millions of dollars. 
... General Cassidy, Commander-in-Chief of U. S. Transportation in 
MAC, testified ...say ing the shortage of pilots is a war-stopper. A 
war-stopper, I might remind you, means that we cannot fight 
because of our lack of military pilots. 11 283 

All Americans have a moral obligation to do what they can to support the current 
war effort against international terrorism. Having our most experienced, safe 
airline captains in command of commercial air carrier flights is one of the most 
effective ways to minimize the danger to the flying public and the national 
interest in the event of terrorist emergencies in the air. 

( 111 ) ( E ) - - Granting Reasonable Requests for Exemption to the Age 60 
Rule Will Help Curb Major Airlines' Recruiting of Pilots from Regional and 
Charter Lines and Protect the Interest of Small and Rural Communities, 
Consistently with 49 USC 40101(a)(11). 

The age 60 rule has had, and it is likely to have in the future, an adverse impact on 
retention of pilots needed by regional and charter airlines serving small and rural 
communities. 

Senator McCain, Chairman of the United States Senate Commerce Committee, 
echoing his well-known concern for shortages in experienced airline pilots, said in 
year 2000, 

Karen Keesling, Assistant Secretary for Manpower and Reserve Main, U.S. Air Force, 
testimony, Aviation Subcommittee hearing on pilot supply and pilot training, U.S. Senate 
Commerce Committee, 101" Cong. 1" Sess., Aug. 3,1989, p. 7. 
U.S. Sen. John McCain (R-Ariz.), Aviation Subcommittee hearing on pilot supply and pilot 
training, U.S. Senate Commerce Committee, 101* Cong. 1" Sess., Aug. 3, 1989, p. 49. 
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For several years I have been concerned about pilot shortages in 
our armed forces, which can affect our combat readiness. Some of 
the same factors that influence military pilots [shortages] are now 
having an impact on certain parts of the private sector. A strong 
economy ... lead[s] to record numbers of pilots being hired by the 
airline industry. Just as generous pay scales and benefits of the 
major airlines have attracted pilots out of the military, smaller 
carriers are losing flight crews to the big players in the industry. 

But the supply of qualified pilots has been negatively impacted by 
the fact that there are now fewer ex-military pilots on the market. 
.... Airline expansion has been traditionally supported by large 
numbers of ex-military pilots.. . .[S]maller and rural communities 
[are served by]. ..[r]egional airlines and on-demand operators ...an 
essential transportation link for many areas of the country.284 

Linda Barker, Chairperson of the National Air Transportation Association, 
testified: 

The uncertainty over whether your pilots employed today will be 
there tomorrow is stifling many air charter operators fiom 
expanding their services.. .. This disproportionately impacts on the 
less populated areas of the country that receive little airline service. 

The shortage of pilots becomes critical when you consider the need 
for medical access provided by [air] emergency medical services 
that may be the only link for smaller communities to medical 
specialists. The shortage threatens the expansion of medical 
services to smaller and rural communities. . . . . 

Commerce and the economic viability of communities are likewise 
dependent upon access to air transportation. 

...[ Alllowing pilots to continue working for an airline past 60 
would decrease the demand for new pilots. Likewise, it would 
provide for these pilots with thousands of hours of accumulated 
flight time experience to continue serving the traveling public. 285 

The availability of air-dependent medical services in every American community 
is a matter of heightened urgency because of the ongoing threat of terrorist attack. 

US. Sen. John McCain, Chairman, Senate Committee on Commerce, Science, and 
Transportation, statement before the Aviation Subcommittee hearing on the impact of pilot 
shortages on rural air service, July 25,2000. 

285 Linda Barker, Chairperson of the National Air Transportation Association, testimony before the 
U.S. Senate aviation subcommittee (July 25,2000). 
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Because of circumstances following the terrorist attacks of September 1 1, 200 1, 
there has been a significant decline in the large numbers of non-citizens enrolled 
in civilian U.S. flight training schools. This trend will have a tendency to depress 
the supply of newly qualified pilots in the United States. Over time, the resultant 
supply-demand curve in the employment market for pilots is likely to make it 
even more difficult for regional and charter airlines to provide reliable, regularly 
scheduled service to rural and small communities across America. 

( IU ) ( F ) - - Granting Reasonable Requests for Exemption to the Age 60 
Rule Will Strengthen the Competitive Position of American Air Carriers 
Toward Equality with Foreign Carriers. 

The United States Department of Transportation (DOT), inclusive of the FAA, 
has a duty, under 49 USC 40101(a)(6)(B), (a)(7)(A), (a)(l5), to provide for the 
public interest in strengthening the competitive position of U.S. air carriers in the 
international marketplace. As the revelations of the recent ICAO surveys show an 
overwhelming majority of foreign States - including those of the European 
Community, the largest and most aggressive of America’s competitors in 
commercial aviation - are abandoning en masse even the more limited (captains 
only) international version of the age 60 concept. While American ability to 
enforce the international rule on captains (only) in U.S. airspace mediates the 
imbalance in the economic impact of the age 60 rule for transportation to and 
from the U. S. (shorter working life, replacement training costs, etc.),286 the favor 
is not returned by the foreign competitors on their own turf FAA’s rigid 
enforcement of this “arbitrary, overly broad and outmoded presumption, smelling 
of age di~crimination,”~~~ the age 60 rule and no-exemption policy harms the 
nation’s interest. The FAA has an affirmative statutory duty, at long last, to 
abandon its no-exemption policy and to grant the exemptions here requested. 

( JY ) - - CONCLUSION 

The history of the age 60 rule reveals that it never had a safety purpose but rather 
has been a tool of economic favoritism. This misguided policy is the result of the 
agency’s unseemly close ties to elements within the industry it is charged with 
regulating. 

Congress has given the FAA law to apply, indicated congressional intent to 
circumscribe agency discretion and provided meaninghl standards for defining 
the limits of that discretion. The agency thus far has failed to perform its statutory 
duty to gather and take into account empirical evidence regarding the safety and 
public interest factors that are supposed to determine exemption decisions. 

These are the same criteria FAA cited when extending the compliance date (i.e., extending 
blanket, 4-year waivers) to part 135 pilots converting to part 121. 60 Fed. Reg. 65843 Dec. 20, 
1995. 

286 

287 Baker v FAA, 917 F.2d 318,325 (7th Cir. 1990) (Sr. Chief Judge Will, dissenting.) 
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When studies by Orlady, Buley, Lane, Chapman, Harper and Kidera, Bruggink, 
Drachman, Stuck, Kay, and others challenged the supposed basis for the rule, and 
the international community increasingly moved away from the rule on 
substantive grounds, and the NIA panel found that there was no medical basis for 
the rule, certainly FAA was on notice that the purported safety rationale for the 
rule was dubious at best. Even at the strenuous and explicit urging of a 
congressionally mandated review by an impeccable panel of aviation experts, the 
agency neglected its duty - both statutory and moral - to honestly and thoroughly 
examine the validity of the rule. Moreover, FAA’s loading of the Goddard report, 
suppressing of the Mohler-Austin revelations, misrepresenting its disastrous 
Georgetown debacle to the Congress and GAO, and the Booze data to the NIA 
panel, then manufacturing and misrepresenting the Golaszewski and Broach 
studies, presenting inappropriately manufactured accident data to the public and 
official bodies - both domestic and international - as “the best scientific evidence 
available,” add up to bureaucratic misconduct preventing the agency from 
meeting its statutory obligations. It is an irrational rule, harming that which it is 
supposed to help. The American people, their elected representatives, the courts 
and the world at large have been too long deceived by FAA’s misrepresentations 
on the age 60 issue. It is time for this fraud to end. 

Considering the public interest factors that FAA has a statutory duty to consider, 
the agency should grant the exemptions here requested. 

( V )  - - FEDERAL REGISTER 

Note: Regarding Whether FAA May Grant the Exemptions Requested Here 
Without Prior Notice in the Federal Register 

Although rigidly enforced for more than 40 years, the FAA’s “no-exemptions” 
policy is an informal, unpublished practice that never has been institutionalized 
through either formal or informal rulemaking. Thus, a formal process to change 
this informal, unpublished policy to allow for the grant of the requested 
exemptions, including notice and comment, is not only unnecessary, it would be 
improper. Moreover, as the FAA previously has practiced and publicly affirmed 
the relaxation for the grant of waivers, such as requested here, without prior 
public notice and comment. Reference is made to the relaxation of waiver 
requirements as set forth in Amendment 67-4. In that amendment, waiver 
requirements were relaxed for medical certification standards for air traffic 
control tower operators.288sIn that instance, the FAA relaxed the eligibility 
requirements of the grant of 2nd class medical certificates for air traffic controllers 
where (1) there was a recognized safety implication, but (2) there was a qualified 
back-up person available to take over the failed operator’s duties in case of 

288 Amendment 67-4, Distant Visual Acuity: First- and Second-class Medical Ceriificates, 30 
Fed. Reg. 14562, November 23,1%5. 

75 



incapacitation, and (3) all affected individuals received an added benefit equally. 
Similarly, but less critically here, aviators subject to the age 60 rule (commercial 
pilots with commercial ATP license and Class I or Class II medical certificate) 
seek a relaxation of informal exemption criteria - departure from the no- 
exemptions policy - upon a realization that (1) there is no safety consequence 
involved, (2) there is 100 percent back-up for every commercial pilot subject to 
the age 60 rule, and (3) all affected aviators will be eligible to receive the benefit 
equally. Thus, FAA’s relaxation of the no-exemption policy for pilots subject to 
the age 60 rule, like the procedure in Amendment 67-4 for air traffic controllers, 
is merely procedural in nature; therefore prior notice and public comment thereon 
are not required. The exemptions here requested thus may be granted now and 
become effective within 30 days.289 

However, if the FAA decides not to grant the present petitioners’ request without 
prior notice and public comment, the following summary of this petition is 
intended for publication in the Federal Register: 

Statement for Publication in the Federal Register 

Ten pilots around age 60 have requested exemption from the age 60 rule, 14 
C.F.R. 121.383(c). These exemptions will not harm safety, because the rule has 
nothing to do with safety. FAA officials have misrepresented the rule’s purpose 
and effect. The Administrator created the rule as a personal favor for an airline 
executive who had lost labor disputes over an airline retirement policy. The FAA 
rigidly has enforced the rule as a favor for airline executives who mistakenly 
believe that exemptions would impose undue cost and inconvenience. The FAA 
has obstructed discovery of relevant evidence. Thanks to “fail safe” procedures, 
pilot incapacitation (which is not age-related anyway) poses no threat to safety in 
multicrew air carrier operations. FAA has failed to consider the fact that regular 
pilot performance and medical checks prevent risk. Exemptions will remedy 
unreasonable discrimination that has no safety basis; help curb major airline 
recruiting of pilots needed by smaller airlines and the Armed Forces; and aid the 
war against international terrorism by enabling the most experienced, safe pilots 
available to be in command of civilian airliners at all times. 

July 10, 2002 
San Francisco, California 

Attomeffor Petitioners 

289 An additional, alternative mechanism, by which the agency may “immediately and without 
[prior public] notice” grant exemptions, is provided by 49 CFR 46105. It authorizes the 
Administrator to act when “an emergency exists related to safety in air commerce and requires 
immediate action,” with a proceeding to follow later. The agency recognizes that emergency 
conditions within the meaning of 49 CFR 46 105 exist under the circumstances of the ongoing 
war against terrorism. 
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The Committee on Pilot Agzing anl P.1:ied Problems was appointed by Dr, 
W. R. Stovall, Prer ident  of the b e r s  h Gdical Association, a t  the Annual Meeting 
in Los Angeler in  the Spring of 1953 and reappointed by President  B e r t r a m  
GrGesbeck, Jr. ea r ly  in 1954. 
a s  to  have r cp resen ta t im  from various academic disciplines, fieldr of .study and 
aeronautical  crganixatione. The names  and addresses  of the Committee a r e  shown 
at the end of this  r e p c r t  along with the f ie lds  of r e r e a r c h  and discipline, which they 
represent .  Although the p r i m a r y  emphas i r  of the work of the Committee re la tes  to 
the problems of ageing in Civilian pilote, there  has been representation f rom the 
var ious braaches of the Armed Services.  
year ,  the l a s t  one on 3anuary 22, 1954, with an attendance of ten m e m b e r s  f rom 
various p a r t s  cf the country. 
have taken place by correspondence. 
a specific a r e a  to which he is devoting special  study, and the f;llowing repor t  will 
give r ep rese t t a t ive  examples  of the a r e a s  being covered. 

The Committee has  a large number of m e m b e r s  80 

Two meetings have been held during the 

M a y  iafcrmal  dircussions and exchange of ideas 
Each member  of the Committee has indicated 

The p r i m a r y  objectives of the Corr.mittee a r e  a s  follows: (1) to compile the 
findings of various r e s e a r c h  studies which havz both a d i rec t  and indirect  bearing 
on the pr .blem cf pi1r;t ageing; (2) to initiate r e s e a r c h  in this field 80 a8 tc anticipate 
the p:oblems which might be expected to a r i s e  in the near  future; and (3) to  suggest 
var ious pract ical  procedures  which might b e developed to prolong the useful l ives 
of pilots and to  a s s i s t  in making their eventual re t i rement  a constructive and 
ruccessfu? step in their  c a r e e r s .  Possibly the most  important problem t o  be 
investigated in the various aspects  of the r eeea rch  p rogram is to  set up pract ical  
c r i t e r i a  f u r  determining "when the psychological and physiological changes which 
a r e  known to occur during the ageing p rccess  a r e  no longer compensated for by 
skill,  judgment, and experience. 

One of the prcb lems which i s  of i n t e re r t  to the Committee r e l a t e r  to the age 
distribution of Civilian pilots at the present  t ime,  a s  well as, the changer which 
m a y  be expected t u  occur  a e r  the next ten years .  
pilots a r e  shown for  the yea r s  1946, 1949 and 1950. 

Table I - Age Distribution of Pi lots  in Airline Operations 

ln Table I the age of airl ine 

First Ut Super- 1946 1943 1950 
Y is_o,ry. PiLC?tt,, 1246 - - - - - - - - - - - - - - - - - - - - - - - - 0 - - .. - - - - - - - - - - - - - - - - - - Age group 

24 and under 69 
25-29 742 
30 - 34 9 51 
35-39 779 
40-44 2 31 
45-49 104 
50 C over 53 

2.4 269 3.7  46 0 . 5  32 0.4  
25. 3 2,869 39. 5 !,791 23.e 1,440 17.4 
32.5 2,159 30.C. 2,"33 3t.2 3,147 38.2 
26.6 1,232 17.0 i ,  205 21.4 1,963 23.8 

7.9 464 6.4 942 12.6 1,142 13.8 
3 .6  139 1.9 252 3 .5  356 4 .3  

2.1 1. 8 - 175 ---- 9 5  1.4 139 1.9 - _L_ 

--lJDa9 -.-- z;~iI,I_o,o-.-o--7,_4_e_e__10Q,?-_o:_2_5_5___lo?:?o___ - --- - -  
Source: F r o m  R. A .  MCFarland' s Human F a c t o r s  in A i r  Transportat ion-  Occupa- 
tional Health aad Safety, pp. 373. 



Page Two 

It is of in te res t  to note the increasing number who a r e  becoming 50 years  of 
age and over. The Medical Department ;f the CAA is planning to  bring t h i r  table 
up to date for  the year  1954 and if possi 'Sz t3 oj ta in  the date of each pilot 's bir th-  
day so that i t  will not be neces ra ry  t o  consult the original r eco rds  each year ex-  
cept to locate those who have resigned o r  who have been disqualified. 

It r h m l d  be noted that a i r l ine pilots a s  a group differ radically f rom those of 
the tctal  populztion since the majori ty  a r e  in the relatively yc;unger age group.For 
example,  the percentages shown in the table should be compared with those of 
employed ma les  in the U. S. (1950 U. S. Cenrus)  of whom 50% a r e  over 40 years  of 
age, 3770 over 45,  and 28% over 50 .  

In Table II the est imated number of active pilots age 60 or older a r e  shown 

Almost 170 
in relation to the total number in each of the foliowing classes:  (1) student and 
private;  (2) commercial ;  and (3) a i r  t ranspor t  a s  of September,  1953. 
of those holding student and private l icensee a r e  60 years  of age or older. 
of the objectives af the Committee is to se t  up procedures  to  study the various 
problems of a psychological and medical  nature  which will be experienced by al l  
classes of pilots especially those in the field of a i r  transportation. Based upon 
such information, i t  might be possible to se t  up precautionary mafety mea6uree 
ard to aid in the transit ion from one type of employment to  another. 

One 

Table I1 - Estimated Number of Active Pi lots  Aged 60 o r  Older 

Student & Pr iva te  230,347 
Commerc ia l  71, 435 
A i r  Transpor t  9,367 

0 . 8 5  
0.14 
0.22 

19 58 
100 
21 

Source: Biometr ics  Branch, biedical Division, CAA, Sept. 14, 1953. 

A n  at tempt  is being made t c  compile a selected bibliography in the field of 
pilot ageing. 
been ar ranged  by Dr.  Nathza W. Shock (A Clzrsified Bibliography of G e r o n t o l o a  
and Ger ia t r i c r .  Stanford University P r e s s ,  1951). The vatiour a r e a s  l is ted in 
this bibliography a r e  kept up to date by.Dr. Shock in each issue of the Journal of 
Gerontology. 
together by Dr. Wayne Dennis, of the A m z r i z m  Institute of Resea rch ,  for the 
School of Aviation Medicine, Raado1p)l Fi;ld, Texas.  P ro jec t  No. 21-0202-0005, 
Report  No. 1, under the t i t le "Age and BehavLr.  A mubsequent study ha6 been 
reported in this s e r i e s  (Report  No. 3) f rom the School of Aviation Medicine en- 
titled "Age and Behavior - A Study of the Effects of Aging on Aircrew Performance.  
(See a lso  "Aging in A i r  € 'orce Pilots1' by .N. R. Miles and 8. M. Shriver ,  Journal 
Of Cerontalogy, Vol.  L, No. 2, April ,  1953) A specialized t rea tment  of the 

Cne of the major  re ference  ( ~ c u r c e s  in the general  field of ageing has 

A n  cxtenaive survey  of the peychological l i t e ra ture  has been brought 
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problems of a i r  t ransport  pilots may tz i un-: in Chapter 8 in a recent  book by 
R. A. McFarland entitled Humzn F i - C t 3 2 5  --- in l . i r  Transportation-Occupational 
Herlth and Safety. A s e r i e s  of ca?e studies involviag problem medical  caPee 
a m o n g  =!der pilots may be found in Chapter 5 of the above-mentioned book. 
-- 

Extensive visual and cpthalmologic a1 measu remen t s  were made on 261 naval 
a v i l t c r s  r a n g k g  in age from 20 t; 30 yea r s  by Dr. H. A. h u s  . (See Journal of 
Avjatio-. M e z i c h e ,  19, Na, 2, April, 1948. ) In coliaboration with Dr. Richard 
Trumbull  of the Office of Naval Research ,  Dr.  Imus has  recently made a fur ther  
r t r l i s t ica l  analysis of these data. I t  was found that only one of the large number 
of visual  t e s t s  used showed a significant correlat ion with age. 
r a rge  cf accommodation which gave a Coefficient of correletion of 0.50 'L 0.05, 
a value well ab-ve the one percent  :eve1 of confidence. 
ccrreiat ion would have been much higher i f  the sample had included a grea te r  
ra;.ge of age.  
that a wide range ;f data on individual psychological and physiological t e s t s  should 
be tabulated for a representat ive ramplc of civilian and mili tary pilots. 
re l iable  data on no rma l  subjects have been ccllected i t  m a y  be possible to establish 
useful reference points for the study of individual problem cases .  

This related to 

It i a  probable that this 

There  is general  agreement  among the mexzbera of &e Committee 

C nce 

A study is being undertaken at the Harvard  Sch3ol of Fublic Eealth on 
changes with age in the light sensitivity a t  medium levels cf illumination by Dr. M. 
Bruce F i s h e r ,  whc is on sabbatical leave frcjm F r e s n o  State Ccllege. 
function being studied is the flicker-fusion threshold a s  influenced by changes in 
t!ie l ight-dark ratio.  
i e  a major  objective of the investigation. 
be standardized it could beapplied in the a s s e s s m e n t  of aviators  and of other 
"ncrmal" g r ~ u p s ,  and might be of value in some clinical  diagnostic ri tuatioas a s  
well. 

The visual 

The development of a m e a m r e  of one kind of "visual age" 
If such a m e a r u r e  were  found and could 

The Committee has  expressed  grea t  in te res t  in the possibil i ty of using the 
Dehmel Flight Simulator as a possible method of checking the abilitie8 of pilotn in 
the older age range. Such devices a r e  being used by the United A i r  Lines(DC-6-B 
American Air l ines  (DG-7) and Pan American World Airway8 (DG-6-B and Boeing 
377). - 
simulated under ve ry  rea l i s t ic  conditions. 
cockpit instrumentation and include motion and sound effects.  
any procedures  which can be developed to appraise  pilot ability on a mors ob- 
jective bas i s ,  both on the ground and in flight, will contribute to flight aafety and 
tb a m o r e  p rec i se  appraisal  of changes involved in the azeing process .  

These  e lec t ronic  device8 are designed BO that any flight problem can be 
The8e t ra iner  s reproduce the exact 

It is obvious that 

The r e sp i r a to ry  and metabolic zspects  of pilot ageing are being studied by 
Dr. F. A. Hitchcock. 
icance in the evaluation of physiological agz: (1) vital  capacity; (2) t imed vital  
c apacity; (3) maxirr.um breathing capacity; (4) residual  volwne. 
of the application of such t e s t s  to age, Dr. Hitchcock believes that  the formula 
f-r  predicting maximum breathing capacity, a s  suggested by kiotley and 

The  following t e s t s  a r e  c-nsidered tc be of possible signif- 

A 6  an example 
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Tomashefski,might be of considerable interest .  
( 9 7  - -* ) x BSA in square me ie r s .  This equals the maximal  breathing 
capzcity and if one -determined experimentally the maximum breathing capacity 
this formula might be used for determining phyoiological o r  at leas t  resp i ra tory  
age. 
pulmonary emphyeema an2 f ibros is  with l o s s  of elasticity and diffusing capacity. 
Th-: above pulmonary function t e s t s  might give a measu re  of the degree to which 
these degenerative changes have taken place. 
Univercity is itudying the diffusing capacity of the lungs in relation to age. 

F o r  man this formula is 
I 

The changes in  the lungs that might be expected to occur with ageing a r e  

Dr. Riley of the Johns Hopkias 

Attempts a r e  being made to obtain m o r e  reliable information in r ega rd  to the 
psychiatric problems of older piloto '&rough the assis tance of Dr.  Douglas D. Bond 
and other phyeicians whc have had prychiatric training a B  well a8 experience with 
p"l>?e. The paper which was r ead  by Dr.  John D. Moriarty on the "Psyzhiatric 
Pr ok.lsms of Ageing, With Reference to A v i a t i a  Medicine" a t  the l a s t  Annual 
Ivleethg cf the Aero Medical AssLciation in Lo8 Pngeles  will be published in the 
near future .  
not cnly the Chronclogical , physical, and mental ages of the pilots but a lso their 
em- t iona l  age. A number of c a s e s  were repbrted to i l lur t ra te  this  point of view. 

In this paper Dr. Moriarty 5rought out the importance of c o n s i d e r k g  

In the field of cardiovascular d i so rde r s ,  follow-up studies of older airline 
pilots thrcugh a period of yea r s  should aid in determining nct only the significance 
of minor abnormalit ies but a lso the influence of increasing age cn the EGG. Such 
a Ftudy cf 328 a i rmen  aged 35  yr and over is being made by Mathewson and Se l l e r s  
in :be RCAF. 
axis deviation and low amplitudc T-waves in lead I has been observed. ( see  
"Elec t rocard iograms of a d e r  Pilots.  
194 6. ) Similar  follow-up studies a r e  being made of the electrocardiograph changes 
in pilots by Captain Ashton Graybiel  a t  Pensacola and by severa l  member8  of the 
Committee who have examined a i r  t ranspor t  pilots a t  regular  intervals ,  i. e . ,  
Dr .  Dowd of Trans-Canada A i r l i n e s ,  Dr. Kidera of United A i r  Lines, Dr. Lede re r  
of Capital  Airl ines,  and Dr.  Till isch of Northwest Airl iner.  An extensive investi-  
gation is being c a r r i e d  out by Dr. John Smith of the C A A  on cardiovascular  change8 
with age by me an8 of the ballistocardiographic technique. 

A positive aesociation between increasing age and the incidence of lef 

Journal of Aviation Medicine 17( 3):207, 

A grea t  dea l  of valuable information relating to  ageing C a n  be obtained f rom 

Since these examinations a r e  re- 
the medica l  recorda which have been collected on a i r  t ranspor t  pilots by the 
kiedical Departments  of the operating air l ines .  
peated at regular  intervals  i t  should be possible to detcrmine (1) what i t ems  appear 
t o  be m o s t  significant in re lat ioa to ageing; (2) wh3t range of variation on any i tem 
might be considered within no rma l  lim.its; a k  ; 3 )  wta t  amounts of deviation might 
appear to be significant for the szfe  perfornizac2 ;f a pilot 's dutier. 

The Ccimmittee will welcome suggestions f rom the var icur  m e m b e r s  of the 
Aero Medical Asscciation in r ega rd  to  the bes t  method of improving the effeetive- 
n e s s  of the work of this  r e s e a r c h  p rogram.  
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Management Program at Stanford University 
and a lecturer in transportation and manage- 
ment at its Graduate School of Business. 
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LINE PILOTS 
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the barnstormer and the daredevil. A 
heavy casualty rate made flying a young 
man’s game. 

As equipment and traffic control im- 
proved with the development of com- 
mercial flying, the pilot’s occupational life . 
increasingly became dependent on his con- 
tinuing ability to meet government and 
air line standards of physical fitness and 
flying proficiency. Since the 1930’s when 
federal safety regulations were written to 
protect the pilots and the traveling pub- 
lic, air line pilots have been required to 
meet the physical standards established 
by the Civil Aeronautics Authority (no\\. 
the Federal Aviation Agency). Pilots 
must take at least two physical examina- 
tions each year, and the fact that the! 
meet the requisite physical standards must 
be certified by a physician duly author- 
ized by the FAA to make such examina- 
tions. Some air line companies require an 
additional annual physical, and the FA.4 
may require additional examinations i f  
questions concerning the physical condi- 
tion of any airman arise. 

Licenses to fly commercial aircraft arc 
effective only as long as proficiency is 
maintained. To fly as an air line captain. 
a pilot must obtain a commercial license. 
an instrument rating, and an air trans- 
port rating. In each case, this invol\.ci 
passing an appropriate written examin3- 
tion and a proficiency check. For a pilor 
to be “rated” on other types of aircraft. 
he must pass additional proficient'. 
checks. Once properly licensed, an air liJlc’ 
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Thus it can readily be seen that, for 
a variety of reasons, every air line pilot 
faces the possibility of compulsory retire- 

believing that pilots’ competence could 
be determined by periodic physical ex- 
aminations and proficiency checks. 

Until recently, it appeared that the re- 
tirement problem would be resolved 
through normal industrial relations pro- 
cedures. But, in 1959, the Federal Avi- 
ation Agency promulgated a rule requir- 
ing the air lines to retire any pilot who 
had attained the age of 60, without re- 
gard to his competence or physical con- 
dition. This article traces the develop- 
ment of the compulsory retirement issue 
on the air lines and indicates some of the 
industrial relations implications of the 
FAA’s regulation. 

ARBITRATION OF AIR LINE 
RETIREMENT DISPUTES 

Beginning about 1940, several of the- 
air lines established retirement plans for 
their employees. Without exception, the 
plans were established unilaterally in 
spite of the fact that the Air Line Pilots 
Association was then the certified bargain- 
ing agent for the pilots on each of these 
lines. For the most part, the companies 
took the position that all matters con- 
cerning retirement and pensions came 
within the scope of company prerogatives 
and that they were not properly a sub- 
ject for collective bargaining. When TV’X 
had no retirement plan, D. W. Harris, 
then vice president - industrial relations, 
stated that his company would never ne- 
gotiate a retirement plan unless forced by 
court order to do so, and that it would 
prefer a strike. Although some of the 
other air lines were less emphatic in their 
statements, they generally took similar 
positions. 

THE AMERICAN AIRLINES DECISION 

American Airlines unilaterally estab- 
lished a retirement plan for all its em- 
ployees in 1941. Nine years later, Captain 
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W. H. Proctor became 60 and was re- 
tired. Although he was reluctant to retire, 
he did not file a grievance. During the 
next seven years, thirteen other AAL pi- 
lots retired. Five of them retired at age 
60 or earlier, affirmatively stating their 
desire to retire. T h e  remaining eight re- 
tired reluctantly, but none filed a griev- 
ance. 

I n  1956, AAL and the ALPA nego- 
tiated certain changes in the retirement 
plan without prejudice to the company’s 
position that the subject of pensions was 
not bargainable: 

This agreement is without prejudice to 
our (the company’s) position that the 
subject of pensions is not bargainable and 
your (the Association’s) position to the 
contrary. 

An employee’s Normal Retirement Date 
is the first day of the month coincident 
with or next following 
( a )  The 60th birthday, if a pilot, co- 
pilot or woman . . . . 
It is the employee’s privilege to retire on 
the Normal Retirement Date and receive 
the Retirement Annuity which has been 
provided by this Plan to commence on 
such date. 
With the consent of the Company, an 
employee may retire on the first day of 
any month during the ten-year period 
immediately preceding his Normal Retire- 
ment Date . . . . 
An employee may remain in active ser- 
vice after his Normal Retirement Date 
only in exceptional cases and at the spe- 
cific request of the Company . . . . 

In the 1956 negotiation, the above 
paragraph was deleted and replaced by 
the following: 

1 .  The normal retirement date which 
shall be applicable to each Pilot Em- 
ployee for purposes hereof shall be the 
first day of the month coinciding with or 
next following his 60th birthday. I n  the 
event of employment with the comfiany 

The 1941 Plan read: 

after age 60 no retirement benefits other- 
wise payable hereunder in accordance 
with Article VI shall be payable during 
the period of such employment, and the 
retirement benefits which shall be payable 
during retirement from the employ of thc 
Company in any capacity shall be those 
as if retirement had actually been at such 
normal retirement age of 60. The retire- 
ment benefits to which a Member shaii 
be entitled upon retirement at age 60 are 
as set forth in Article VI [italics added] 

I n  1957, three more AAL pilots volun- 
tarily retired, but in 1958, the company 
notified Captains R. J. Rentz, E. A. Cut- 
rell, and J. B. Burns that they would be 
retired on attaining age 60. All three filed 
grievances under the Working Agreement. 
The  dispute went to the American Air- 
lines System Board of Adjustment, and 
all three grievances were consolidated for 
hearing. Since the four-party Board u m  
unable to reach an agreement, they sc- 
lected Saul Wallen as neutral referee in  
accordance with the Working Agreemen1 
The  following question was submitted to 
the five-man Board: 
Is the Company in violation of the Em- 
ployment Agreement above mentioned. 
and more particularly Sections 15, 16, 1;. 
27 and other pertinent and related Sec- 
tions thereof in unilaterally requiring the 
grieving Pilots, R. J. Renu,  E. A. Cutrell 
and J. H. Burns to retire at age 60? 

The  letter of submission spelled out d:e 
relief sought by the grieving pilots 25 

follows : 

Tt is the position of the grieving pile' 
employees that the Company is in \k!>- 
tion of the Pilot Employment Agreemen:. 
all as set forth in his grievance, Submi!- 
sion Exhibit 3 attached. 
WHEREFORE, he asks the Decision @ f  

this Board: 
1. That the Company is in violation 

of the Pilot Employment Agreemen‘. 
all as set forth in his grievance, S1.b- 
mission Exhibit 3 attached, 

2. That the Company be required 
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forthwith to return grievant to flight 
status with the Company without 
loss of seniority, or other employ- 
ment right, 

3. That he be compensated all mon- 
etary losses by him sustained because 
of the wrongful action of the Com- 
pany above complained of, or 

4. That he have such other, further or 
different relief as to  this Board may 
seem just and proper, 

The parties stipulated the facts: Cap- 
rains Burns, Rentz, and Cutrell had flown 
for American Airlines for approximately 
30, 30, and 24 years, respectively. All had 
unblemished employment records and 
possessed all the required ratings and cer- 
tificates necessary for an air line captain. 
So question of competence was involved. 
Cutrell and Rentz reached the age of 60 
on December 13, 1957; Bums became 60 
on January 9, 1958. Each was notified 
h a t  he would be retired on the first day 
of the month following his birthday. Each 
filed a grievance challenging the right of 
the company to compel him to retire 
d e l y  because he had reached age 60, 
claiming that the action was a violation of 
*e Employment Agreement. 

At the outset, American contended that 
h e  System Board lacked jurisdiction on 
the grounds that the Board’s jurisdiction 
\\.as limited to “disputes between any em- 
ployee covered by the Pilots Agreement 
md the company growing out of griev- 
m e s  or out of interpretation or applica- 
lion of any of the terms of the Pilots 
-.\geement,” and that since the subject 
matter of the complaint was not spelled 
O u t  in the Pilots Agreement, that it was, 
{!)erefore, not a proper subject for griev- 
m e .  Since the four-party Board had been 
bnable to agree upon the issue of jurisdic- 
[ion, decision on this question was re- 
vmed for the neutral. 

I t  should be noted that the concept of 
pniority is extremely important in the 

air line industry. The  collective bargain- 
ing agreement between the ALPA and 
the various air lines spells out in detail 
what seniority is, how it is acquired, and 
what it entails. Generally, an employee 
begins to accrue pilot seniority the day he 
is hired as an air line pilot. Seniority lists, 
which are published periodically, indicate 
the relative seniority position of all the 
pilots employed by that company. After 
the expiration of a stipulated period dur- 
ing which protests may be made, the sen- 
iority list is made final. 

Relative seniority is extremely impor- 
tant to pilots. It determines which pilots 
may live in the most desired domiciles, 
which may fly the best equipment, and 
which may enjoy the most lucrative runs. 
It determines which copilots may be up- 
graded to captain status and which are 
the first to go in the event of a reduction 
in force. Seniority is exceedingly impor- 
tant to all air line pilots, since i t  involves 
important property rights and affects vir- 
tually all of their working conditions. 
Therefore, it is not strange that seniority 
rights are spelled out in great detail in 
all the pilots’ agreements. The  AAL 
Agreement specified but  three methods 
by which a pilot’s seniority rights might 
be lost: resignation, discharge, or failure 
to return from furlough (temporary lay- 
off) within the time limits provided by 
the Agreement. 

The  neutral ruled that the question of 
whether compulsory retirement breached 
any right conferred by the Employment 
Agreement of necessity called for con- 
struction of the Agreement’s provisions 
and thus was arbitrable. He  then ad- 
dressed himself to two questions: (1) Did 
the compulsory retirement policy conflict 
with the Employment Agreement (not- 
withstanding the fact that nine pilots re- 
tired at age 60 without filing grievances) ? 
(2)  Was there a long-established and en- 

& 
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forced company policy on retirement of 
employees which would justify a finding 
that the parties by their conduct had con- 
structively agreed to forced retirement a t  
age 60? 

The  neutral referee noted that follow- 
ing an initial probationary period (one 
year), pilots may be dismissed only for 
cause. He also noted that seniority begins 
to accrue as of the date the pilot is first 
assigned to air line flying, and that this 
seniority governs his tenure of employ- 
ment. Noting also that seniority is such 
a basic concept in the air lines, the ref- 
eree stated that 

a clause dealing with the loss of seniority, 
involving as i t  does the fate of valuable 
rights the preservation of which was one 
of the goals of the contracting parties, 
should be construed strictly. The parties 
here were careful to particularize the cir- 
cumstances under which seniority would 
be broken. Their failure to include the 
attainment of age 60 as one of these cir- 
cumstances bespeaks an intention, we 
think, not to consider that a reason for 
breaking seniority. 

The neutral referee then ruled that re- 
tirement definitely constituted a break in 
the employee’s seniority. Compulsory re- 
tirement would require him to surrender 
all of the rights of seniority, and would 
thus be in violation of the Employment 
Agreement. 

Regarding the second question, the ar- 
bitrator stated that until 1950 the ques- 
tion of a long-established company policy 
had been academic, inasmuch as until 
that time no one had retired. During the 
period when the Association was not a 
party in any sense to the Retirement Plan, 
there had been no opportunity to raise 
the issue. The  arbitrator indicated that 
silence under such circumstances did not 
constitute consent. He  also noted that 
while Captain Proctor did not want to 
retire in 1950, he did not choose to file 

I a grievance. He ruled that Captain Proc- 
tor’s actions (or lack thereof) and those 
of the other pilots who retired without 
grieving, could not be characterized as 
an acceptance by the ALPA or the other 
pilots of an arbitrary retirement age. He 
also noted that the ALPA as an institu- 
tion had no right to file grievances, bl!t 
that this right was reserved to the indi- 
vidual pilots : 
So long as no pilot complained through 
a grievance, the Association had no 5tand- 
ing to complain that a pilot must continuo 
at work upon reaching age 60. Any gen- 
eral protest by ALPA would have had 
no greater standing in this period than 
did the adoption by ALPA at its conven- 
tion of a policy against compulsory retire- 
ment. 

The  referee also noted that the Associ- 
ation had given notice of its non-acqui- 
escence in compulsory retirement durins 
the various negotiations which had taken 
place from time to time. His decision was 
as follows: 
The Company is in violation of the 
parties’ Employment Agreement effective 
February 24, 1956, in unilaterally requir- 
ing the grieving Pilots, R. J. Rentz, E. A 
Cutrell and J. H. Bums to retire at age 
60. The pilots shall be returned to flight 
status, upon fulfilling the necessary physi- 
cal and flight check requirements, without 
loss of seniority or other employment 
rights but without back pay. 

I t  was concurred in by the two pilor 
members of the Board, while the company 
members filed ;i dissenting opinion. I n  
this opinion, they protested that i t  would 
be impossible for Section 16 to enumerate 
every way in which the services of a pilot 
might be terminated. “It does not, for 
example, list death, physical disability, or 
voluntary retirement, any more than i t  
lists involuntary retirement.” They further 
objected that the majority ignored thl‘ 
plain meaning of the Section and 
tempted to write a new contract: 
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The majority, having reached their basic 
conclusion by some alleged reasoning too 
contorted for us to follow, then go 
through the motions of considering 
\&ether there has been some new “con- 
structive agreement” which would nullify 
their conclusions . . . . TO say that ALPA 
had no prior opportunity to contest the 
Company’s action is absurd. Anyone ac- 
quainted with the docket of this Board 
would see that ALPA has had no diffi- 
culty in filing group grievances or in- 
ducing individuals to file grievances when 
they felt some point should be pressed. 
\Ye have but to look at the coincidence 
of the fact that although eleven pilots 
had previously retired at 60 without filing 
crievances, suddenly all three of the pi- 
lots retired at the end of 1957 have felt 
sggrieved. 
The majority have not only ignored the 
!anpage, history and practice of the 
parties. In their headlong flight toward a 
conclusion they have failed also to con- 
rider an alternative argument that if Sec- 
:ion 16 sets forth the only ways in which 
3 pilot may be removed from service, then 
the retirement of these pilots should be 
considered “discharged for just cause.” 

The dissenting opinion also took issue 
it-ith the fact that the decision did not 
 ward the grievants back pay, stating that 
:his was an attempt to satisfy everyone 
:hrough compromise. 

Although the neutral ruled on October 
11, 1958 that the company should restore 
:he three grievants to flight status, Ameri- 
:an Airlines declined to do so. 

During much of the time that the com- 
?ilsory retirement grievance was being 
‘’rwessed on AAL, the company was ne- 
-0tiating a renewal of the Employment 
beement with the ALPA. While the 
:Ompany undoubtedly felt that it had 
:Qmns for declining to put the arbitra- 
‘Or’s award into effect immediately, its 
:3ilure to do so became a cause ctILbre in 
.:e eyes of the pilots. There is no doubt 
‘?Jt it was a contributing factor to the 
‘“lerican Airlines pilot strike which fol- 

000 1 

lowed shortly thereafter. The  pilots in- 9’’- 

terpreted the company’s refusal to mean .> 3x 

3 
regard the Employment Agreement at ---=I= 

__,_ -, - 
company agreed to give effect to the arbi- 

I. p 
tration award. 

that the company felt that it could dis- 

will. As part of the strike settlement, the - 
I 

THE WESTERN AIR LINES ARBITRATION ’ 
Early in 1959, Western Air Lines noti- 

fied Fred T .  Kelly that his employment 
would be terminated upon attaining the 
age of 60. Captain Kelly filed a grievance, 
and the carrier agreed to keep him on 
active duty pending the outcome of his 
case. As in the AAL case, the four-party 
System Board was unable to reach agree- 
ment. It selected Carl R. Schedler as im- 
partial chairman to break the deadlock. 

WAL took the position that the issue 
was not arbitrable, because it concerned 
safety of the carrier’s operations. The  car- 
rier also maintained that since the issue 
involved safety, it was not related to 
working conditions and therefore was not 
properly a subject for the grievance ma- 
chinery; or, in the alternative, that if it  
did relate to working conditions, safety 
considerations were so paramount that 
any effect on working conditions must be 
regarded only as incidental. 

This issue was submitted to the arbi- 
trator: 

Is the Company in violation of the Em- 
ployment Agreement above-mentioned 
and more particularly Section 27 and 
other pertinent and related Sections 
thereof, in unilaterally requiring this 
grieving pilot to retire because of his age, 
and for no other reason? 

The  neutral referee rejected the car- 
rier’s contention that, merely because a 
proposition might affect safety, it could 
never have a relation to working condi- 
tions : 

It must be concluded that the relation ---- 
-IC 146 
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between safety considerations and work- no “management rights” clause, no clause 
ing conditions is well-nigh inseparable. authorizing compulsory retirement, nor 
The Carrier’s proposed action, though any language resewing to the carrier the based on safety considerations, will di- 
rectly and substantially affect working 
conditions of the employees, and therefore 
appears arbitrable on this ground. 

INDUSTRIAL AND LABOR RELATIONS REVIEW 

right to make reasonable rules for the 
conduct of its operations. The  arbitrator 
stated that if the contention of the car- ; 

The  question becomes whether i t  is j i is1 

and reasonable to presume that no pilot 
should be allowed to perform as a pilor 
after age 60. As to this, the following e\.i- 

On  the merits, the carrier argued that 
nothing in the Employment Agreement 
prohibited it  from retiring a pilot at age 
60, and that therefore a common-law 
right to manage its affairs furnished a 
proper basis for such action. It also 
claimed that the exercise of such a com- 
mon-law right was clearly reasonable, 
this reasonableness being a due regard for 
safety considerations. 

The union, on the other hand, main- 
tained that the Employment Agreement 
inhibited the carrier from forcibly retiring 
pilots at age 60. It emphasized the con- 
tractual manner for establishing seniority 
and quoted portions of Section 27: 
“ ( A )  Any pilot once having established a 
seniority date hereunder shall not Iose that 
date except as provided in this Agree- 
ment.” 

The  union noted that the contract set 
forth several ways in which seniority 
might be lost and pointed out that retire- 
ment for attaining age 60 was not listed, 

Union representatives also cited Section 
44 of the Agreement dealing with retire- 
ment benefits. I n  this section, there was 
reference to a “participant retiring at age 
60, or later,  calculated on the basis of re- 
tirement at age 60 or actual retirement 
age ,  whichever occurs later . . .JJ [italics 
added]. This, said the referee, negated 
any contention that there was an under- 
standing between the parties that pilots 
would be retired compulsorily at age 60. 

The  referee noted that any common- 
law right which the carrier might have in 
the management of its affairs would be 
subject to the written working agreement. 
He  noted that the agreement contained 

rier regarding its common-law mana- 
gerial prerogatives were to be sustained, 
it could then make retirement compulson 
at any age it might desire. “I do not think 
this agreement leaves this amount of dis- 
cretion to the Carrier.” The  arbitrator 
also concluded that there was no evidence 
upon which to support a finding that 3 

retirement policy (of long standing) had 
been instituted. He also refused the cow 
tention that forced retirement might bc 
equivalent to discharge for cause, the 
cause being the attainment of age 60. 

Regarding the question of whether 0 1  

not safety was involved, the arbitraroi 1 

i 

said : 
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d 

[rom any other carrier’s experience; and 
finally ( 7 )  the normal way to determine 

Thus, there is no testimonial basis and no 
“fact of life” of which we could be ex- 
pcted to take a kind of “judicial notice” 
hat supports the view that it is unsafe 
IO let a pilot perform after the age of 60. 

‘ This is not to say that there is not some 
. ”e- say 90 - when we would take ju- i dicial notice of physical impairment be- 
I yond all reason. It is enough to say that 

\he evidence here does not support the 
! rheory that attainment of age 60 is in it- 

df enough to disqualify a pilot. 

The neutral thus sustained the griev- 
m e  and ruled that Western Air Lines 
Aould not terminate Captain Kelly’s em- 
doynent because he had reached the age 

i 
i 

01 60. I 
THE NEW FAA I RETIREMENT REGULATIONS 

In June 1959, the Administrator of the 
Federal Aviation Agency gave notice that 
:e proposed to amend Parts 40, 41, and 
i? of the Civil Air Regulations, thereby 
-mposing age limitations on pilot crew 
:)embers of air carrier aircraft. The  per- 
inent part of the proposed regulation 
-tad as follows: “no individual who has 
-cached his 60th birthday shall be utilized 
“r serve as a pilot on any aircraft engaged 
fi air carrier operations.” 

\Vhile the Administrator invited com- 
Tents on the proposed regulations, no 
-.parings concerning them were ever 
Y heduled. 

n e  Air Line Pilots Association, repre- 
*nting all of the pilots on all of the 
Vheduled air lines in the United States, 
*d a lengthy brief (over a hundred :I 

pages) opposing the proposed regulations. 
Its opposition was based on the following 
grounds : 

1. The Administrator does not have the 
power or authority to promulgate the 
proposed Regulations. 
2. The  Regulations attempt to impose a 
limitation on existing airmen certificates 
to the detriment of a pilot’s professional 
and property rights without opportunity 
for a full hearing at which evidence in 
support, as well as in opposition to the 
Regulations is received and examined. 
The Administrator’s action is in violation 
of due process of law. 
3. The  Federal Aviation Act prescribes 
the sole means by which the Adminis- 
trator may limit, suspend or revoke an 
existing airman’s certificate. The  proposed 
rule improperly attempts to by-pass such 
procedure. 
4. Existing employment agreements, par- 
ticularly as interpreted by recent arbitra- 
tion awards, do not contain age limita- 
tions and would be breached by the pro- 
posed regulations. The Administrator’s 
actions constitute an intrusion into areas 
governed by the Railway Labor Act and 
violate pilots’ employment agreements 
protected by that Act. 
5. T h e  proposed Regulations represent 
arbitrary action, do not further safety 
purposes and are based upon incomplete 
and inadequate information. 
6.  There is no medical basis for the as- 
sumption that age, as such, properly 
measures physical fitness or competency. 

I n  a supplementary brief filed several 
weeks later, the ALPA noted that, with- 
out any change in the Civil Air Regula- 
tions, the following safety regulations al- 
ready obtained : 

1. Air line pilots are required to submit 
to physical examinations at least once 
every six months and to meet physical 
standards established by the Administra- 
tor. 
2. In the event of any questions regarding 
the physical condition of an individual 
pilot, the Administrator may require fur- 

- 
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ther examination of the particular prob- 
lem. 
3. I n  the event there is any question re- 
garding the physical condition of a pilot, 
the Administrator may require more fre- 
quent physical examinations. 
4. In  the event a pilot is unable to meet 
proper physical standards, the Adminis- 
trator may refuse him the right to utilize 
his pilot’s license. 
5. Each pilot is required to demonstrate 
his proficiency at least once every six 
months. 
6. A pilot may be required to submit to 
additional proficiency tests at any time 
the Administrator may desire and at any 
time there may be doubt concerning his 
proficiency. 
7 .  Under certain conditions the Admin- 
istrator may take emergency action to sus- 
pend a pilot from flight status prior to a 
hearing. 
8. The  Administrator may initiate ac- 
tion to suspend or revoke the certificate 
of any pilot whom he believes incompe- 
tent. 

The  Association also pointed out that 
the carriers themselves might : 
1. Remove any pilot from scheduled 
flying at any time management does not 
feel he is physically fit or competent. 
2. Examine the proficiency of any pilot 
at any time. 
3. Require additional training for any 
pilot at any time. 
4. Require a pilot to submit to physical 
examinations to determine whether he 
meets the standards prescribed by the Ad- 
ministrator. 
5. “Utilize the method Congress has 
provided under the Railway Labor Act” 
to impose a chronological retirement age 
for its pilots. The  ALPA did note, how- 
ever, that apparently no carrier had ever 
considered the matter to be of sufficient 
importance to negotiate an arbitrary re- 
tirement age. 

The  proposed FAA regulation was also 

opposed by the Air Line Dispatchers As- 
sociation, the Aircraft Owners and Pijots 
Association, the National Business Aircraft 
Association, and the National Aviation 
Trade Association. 

Although individual carriers did no[ 
concur, the Air Transport Association of. 
ficially supported the FAA proposa&ut 
the ATA indicated that the proposal \vas 

somewhat arbitrary: 

The  airlines recognize that any particular 
maximum age limit which FAA decides 
upon for the above purpose will necec- 
sarily be arbitrary. T h e r e  will be pilor! 
in any given group w h o  would be in suf- 
ficiently good condition that they could 
continue flying beyond the age limitatiuii 
. . . . [and] . . . . Further, for the first tiiiir 

in the history of the airline industry, therr 
are in the employ of the airlines a con- 
siderable number of pilots who \vi11 soon 
be reaching retirement age and who quirr- 
naturally and understandably wish to  toll- 

h u e  in their chosen profession. Thus,  l l ~ ~  
problem is a growing one which deserirj 
action even though such action may bc 
somewhat arbitrary” (italics added).  

Without a hearing, the Administra.to1 
ruled that the revisions to the Ci\d 
Air Regulations would become effectil c 
December 1, 1959. The  effective date 

’;ZI.l~oolman, president of Delta .Air 
Lines, and generally recognized as one of h 
best operators in the business went on record 
opposing the arbitrary retirement age. He said. 
“Safety is and always has been the first Con- 
cern of Delta Air Lines. This air line, them. 
fore, does not hesitate to take all necessar! 
steps to insure the maximum degree of sale;‘ 
to the public. When pilots satisfactorily mrc : 
all of the relevant physical and proficiecc\ 
standards required of pilots in air carrier O P t r .  
ations and when these pilots have many Prs 
of experience in air carrier operations, we can- 
not agree that they should be mandatorily [er-  
minated on the attainment of age 60. I t  m?’’ 
well be that pilots after attaining a certain 
age (for example, age 60) should be requiTrc! 
to take either more frequent or more extens;‘’‘ 
tests or both. Age, however, in and of i d ‘  
should not be the sole criterion of either Pi’:: 
proficiency or safety in air carrier operations 

I 1 

1 

I 
i 

! 
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subsequently delayed until March 15, 4. Captain Terry had a perfect safety 
1960.’ record, having logged some 27,000 hours 

as a pilot. 
THE TWA ARBITRATION 5. He had never been disciplined by the 

company and was considered by the com- On March 2, 1960, Bert L. L u s h  was pany to be cGan 

6. I n  1950 the company unilaterally es- i cclected as a neutral after TWA’s four- ’ :llan Board of Adjustment deadlocked* tablished a retirement plan for its employ- 
The issue submitted to the Board was as ees. The  plan originally provided that “an 

i i o ~ ~ ~ w ~ :  employee who reaches the normal retire- 

pilot.>l 

- 

- 

Is the Company in violation of the em- 
ployment agreement above mentioned, 
and more particularly Sections 24, 34, 35, 

IO function as a pilot at the time of his 
:nvoluntary retirement. 
.;. There was no issue concerning his 
qualifications or his record. 

’While the Air Line Pilots Association was 
Tlatively restrained in its criticism of this ac- 
::on of the Administrator, the Aircrgt O m e n  
And Pilots Association was not. An editorial 
J the May 1960 issue of the A O P A  Pilot said: 
.Sext to ‘in the interest -of national defense,’ 

ment date  will be required to retire on 
such date, unless otherwise approved by 
the company.” 
7. The “normal retirement date” set forth 
in this plan was the first day of the month 
next following a pilot’s 60th birthday. 
8. A regulation also permitted employ- 
ment after normal retirement date upon 
written approval of the company. 
9. In May 1959, after having lost a griev- 
ance on compulsory retirement filed by 
the International Association of L(achin- 
ists, the company unilaterally deleted that 
portion of the regulation which would 
have permitted pilots to continue to fly 
after age 60 with the written approval 
of the company. The  regulation as re- 
written, made retirement of flight employ- 
ees mandatory on the first day of the 
month following the employee’s 60th 
birthday. 

The 1959 ALPA-TWA Agreement pro- 
vided for a Trust Annuity Plan for the 
pilots. This plan provided a “normal re- 
tirement date” at age 60. But the agree- 
ment clearly indicated disagreement con- 
cerning an arbitrary retirement age. 

13. It is the Company’s continuing posi- 
tion that it has the right to require the 
retirement of a pilot at age 60. The As- 
sociation questions the right of the Com- 
pany to require such retirement. Neither 
the Company nor the Association intends, 
in any way, to prejudice its position or the 
position of the other party in this regard 
by anything contained in this agreement 
or in the trust annuity plan to be drawn 
up  as a result thereof. 

Between the time that the company 
unilaterally established its retirement plan 
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in 1950 and Captain Terry’s involuntary 
retirement in June 1959, thirteen pilots 
had retired under the plan. Six of these 
voluntarily retired prior to reaching age 
60. No pilot had been permitted to fly 
after attaining “normal retirement age.” 
One retiring pilot had filed a grievance, 
but it had been settled between the par- 
ties to their mutual satisfaction. 

The  ALPA’s contention in the Terry 
Case again was that the company had no 
right to retire Captain Terry simply be- 
cause he had attained the age of 60. It 
contended that the action constituted a 
violation of the Railway Labor Act in 
that the adoption of a compulsory retire- 
ment rule would result in a change of 
working conditions without f ol lowing the 
procedures set forth in the act. 

The company’s contentions were as fol- 
Io\vs : 

1. It had the inherent managerial right 
to enforce a reasonable retirement policy 
unless it had surrendered that right by 
agreement. 
2. The age it  had fixed (age 60) was rca- 
sonable. 
3. Implementation of such a regulation 
was a duty imposed upon TWA by coni- 
mon law and federal statutes. 
4. The  Board was without jurisdiction in 
the c a s e 9  

Seniority, ruled the Board, is not a com- 
mon-law right but  a right conferred b y  
the collective bargaining agreement, which 

‘ht  would seem that the union might have 
contended that the company was estopped from 
raising the issue of jurisdiction inasmuch as it 
had previously agreed to submit the question 
to a neutral. The grievance machinery provided 
by the TWA Pilots Agreement is of the open- 
end variety; that is, there is no provision for 
the selection of a neutral in case of a deadlock. 
Thus the parties in this case did agree to let 
a neutral hear the case in order to resolve the 
impasse. It would seem that having agreed to 
the selection of a neutral in such cases, the 
company might be estopped from raising the 
issue of jurisdiction. 

-/ 

must be strictly construed. The Board 
stated that neither party to the agree- 
ment “by unilateral action nor by the 
System Board of Adjustment would have 
the right to modify, amend, extend, or 
in any way alter the specific terms and 
provisions of the seniority article of the 
collective bargaining agreement.” 

I t  noted that seniority could be lost only 
as specified in the agreement, and th;r 
the company’s unilateral action could be 
supported only by appropriate language 
in the contract. The Board found no such 
language. 

The Board noted that, althoush seven 
pilots had retired upon reaching the age, 
of 60, this fact had no bearing on this 
case. It also noted that the language of 
the parties in the 1955 Agreement, and 
in subsequent agreements, indicated thar 
the matter had been discussed but thal 
no agreement had been reached. I n  thc 
absence of such agreement, said the B o d  
the specific provisions of the collective 
bargaining agreement are controlling, and 
the company cannot by unilateral action 
alter, extend, modify, or amend the sen- 
iority provisions of the collective bargain- 
ing agreement. 

It did not decide whether it  was w i t h -  
in the company’s managerial rights 
unilaterally to establish a retirement plan. 
nor whether the compulsory retirement d’ 
Captain Terry violated the Railway Ln- 
bor Act. 

Since Captain Terry had been retircd 
prior to March 16, 1960, the effecti‘.c 
date of the new FAA regulation, the neu- 
tral referee stated that the regulation u’nc 
irrelevant to this case. The  Board did nor 
speculate concerning the possible decision 
had the FAA regulation been in effect 
when the grievance was filed. 

The Board ruled: 
1. That the Company had violated t h -  
employment agreement. 

! 

I 

I 
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2 That Captain Terry should be returned 
10 pilot status without loss of seniority 
or other employment rights. 
3. That Captain Terry be paid retroac- 
tive to the date of his involuntary retire- 
ment, less any sums of money which he 
!night have earned in other employment 
during the period between his forced re- 
urement and the effective date of his 
restoration to pilot employment. 

The company's first reaction was that 
i t  would decline to abide by the arbitra- 
tion award, and it wrote to Captain Terry 
to this effect. The  reaction of the TWA 
pilots was immediate and sharp. Writing 
!n a newsletter to the TWA pilots on May 
26, 1960, Captain J. S. McCombs, chair- 
man of the Master Executive Council of 
rhe TW.4 pilots wrote: 
Terry System Board Award 

The reaction of the membership was 
just as it should be. Regardless of the 
merits of the case, the position of the 
Company in avowing its intent not to 
honor the award of a Neutral is complete- 
11 untenable. To submit would be to deny 
:he only peaceful manner available to re- 
nlve our disputes. This approach has been 
jltempted on other airlines; such action 
";if been resolved by economic sancticn. 
This may be necessary on TWA since i t  
.\ not the Chair's intention to allow dilu- 
:!on of the agreement. 

The T W A  pilots began plans for a 
%ke vote to be taken because of the 
company's refusal to abide by the Board's 
decision. However, the company changed 

'5 position, and Captain Terry accepted 
- cash settlement, thus closing the case. 

LEGAL ACTION AGATNST THE 
FAA R E G U L A T I O N  

\\'hen the Federal Aviation Adminis- 
::3tor announced that the new regulation 

cluld become effective on March 15, 
"60, the Air Line Pilots Association and 

".lrty-five pilots (in a class suit) request- 
' d  a preliminary injunction in the United 
'iates District Court for the Southern 

District of New York (60 Civil 296) to 
suspend the regulation until its legality 
could be determined. Some of the pilots 
had already attained the age of 60, while 
others would soon. 

T h e  plaintiffs based their suit on the 
following grounds: 

1. There is no evidence to indicate that 
pilots become unsafe a t  age 60. 
2. No air line accident had ever been 
attributed to the age of the pilot. 
3. The regulation had been placed into 
effect without a hearing. 
4. The regulation would in fact amend 
and modify the license of pilots attaining 
age 60 without giving them a hearing as 
provided by law. 
5. The  action was unconstitutional in that '  
i t  abridged property rights without due 
process. 

In  opposition to the motion, E. R. 
Quesada, then administrator of the Fed- 
eral Aviation Agency, argued that, when 
he assumed office, one of the major prob- 
lems was: 

1. That of the air carrier pilots who had 
reached or were approaching the higher 
age brackets, where normal physiologic 
deterioration and the increased possibili- 
ty of sudden incapacitation created a risk 
to the safety of the air traveling public. 
2. Accident reports were carefully ex- 
amined to see if they provided any sig- 
nificant data on the effects of age as a 
causal factor. My staff and I found that 
they did not provide any such significant 
data. [But the Administrator said that 
since but a few air carrier pilots over age 
60 had been engaged in airline flying] 
no meaningful statistical basis was pro- 
vided. 
3. A review of the available studies on 
the subject of the effect of aging by the 
medical staff of the FAA revealed that 
there is a progressive deterioration of cer- 
tain important physiological and psycho- 
logical functions with age and that sud- 
den incapacitation due to such diseases 
as heart attack and stroke become more 
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frequent with advancing years. These Judge Bicks also stated that the issues I 
conditions, however, V V  greatly from one determined by the arbitrators in thc 
individual to another. Much of this is, American and the Western tLdem- 
of course, commonly known to informed 
laymen. onstrated their inappositeness." It did nor 

appear "that the public interest - in the 4. It would be futile to try to predict by 
physical examination what pilots might be Person of a representative of the appro. 
suddenly incapacitated, The  requirement priate governmental agency - was repic- 
of rigorous periodical physical examina- sented."J 

He dismissed the pilots' contention thn:  \ tions of pilots is not adequate to protect 
the "air-traveling public from the hazards 
of sudden physical incapacitation of older rights guaranteed them by the Fifii! i 
pilots.J' The  operation of modern air trans- Amendment were violated saying, "Tht4: 
port aircraft requires full attention of two position, it would seem, is that they hait, 
pilots and i t  is "apparent that a m=h-" a vested right, without limit as to dur3- 

aircraft should be seriously considered." may not be denied to them by c h a n y  
5. The  mortality rate per thousand white in the regulations promulgated by tlw 
males in the United States from heart 
disease is approximately 50% higher be- 
tween the ages of 60 and 64 than between The  Judge then relied on some of t b  
the ages of 55 to 59, and the d e d i  rate opinion presented and concluded, ''\\'e 

ty is in a very real way involved." group [italics added]. 

Appeal was taken to the United St,i!r. 6. Other countries have compulsory re- 
tirement ages for pilots. A number of air 
safety experts have discussed the question, Court Of 'Or the Second C i r c ' l i r  

and the Administrator had discussed the In this Court, the Administrator's nry:.- 
question with certain safety people and inents were substantially those offered ii: 

medical people. the lower court. Again, he quoted stnii- I 
7. Perhaps the compulsory retirement age tics on the mortality rate anlong i, . ] : i : t ,  

I males between the ages of 60 and 6-1 .!' should be younger than 60. 

over, the Administrator stated that "we 55  and 59, and the comparative  lo,^^^^.. 

age limit for pilots Operating air carrier tion, to Serve as pilots on air carriers ~ . h i c ] !  

Aviation Agency." 

f"fl strokes is twice as high in the older deal here in an area where the snfr. ; 

In arguing against the injunction, more- compared with those betW*een the ages r\f 1 
I be something more ttlan an t y  rate from strokes in the t L Q . 0  crroIIpc 

which is merely responsive to disaster.JJ -. 

On March 12, 1960, Judge Alexander be argued that in military operations t h C r ,  
Bicks declined to issue a temporary injunc- must of necessity be a near-complete disresler: 

tion, saying, I ~ A ~  against the determina- Of the destruction of private property. .An:! 
certainly, a rate of casualties considered '0, I* . '  

tion made by Lt. General Quesada, Com- highly satisfactory in a invasion m12::: 

manding General of the Ninth Tactical well be so high that it would bankrupt co:" 
mercial air transportation. Air C m " n d  from the time of invasion I I t  is follow the rtaGo-. 

of Normandy until the t e m h " 0 n  Of air jng here, inasmuch as government agencies 33' 

hostilities in Europe, with an accumulated never party to industrial relations grievnnr" 
procedures or arbitrations. It would aP?c3' 
that the Judge confused a court trial, w h r '  experience of 12,000 hours as a pilot, now 

serving as Administrator of the Federal all possible parties of interest should be wi- 
Aviation Agency . . .'J he would not act.' sented, with a labor Wbitration, where OK!' 

two parties normally are represented. 
' There would appear to be little relationship ' T h e  ALPA pointed out that the S t 3 t i S t : "  

between General Quesada's responsibilities in presented by the Administrator were in\a!'' 
the wartime invasion of Normandy and the for the purpose for which they were presenlrc! 
safety of air  line operations. Indeed, it might The  da ta  referred to a non-selecti\*e grot]? '': 
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,,hen viewed in the context of air safety, 

‘ 

xome even more alarming when coupled 
f :,i& the fact that medical science is ut- 

:erIy unable at the present time to predict 
hith any degree of accuracy which indi- 
:id& are likely to suffer a sudden heart 
xrack or stroke. . . . 

I The Administrator also stated that, al- 
j %ugh there are approximately 18,000 
. :ertified air line transport pilots, com- 

- f on the proposal were received from 
; xt 27;  and that, of this number, 7 fa- 

iored it.‘ Further, he stated that al- 
; L’Iough there had been requests for a pub- 

Shiite males drawn from a wide variety of oc- 
-;pations and backgrounds. And air line pilots 
LT not made up of a crude cross-section of 

general public. They are a highly screened, 
drct group of men in  prime physical condi- 
:an. This fact was recognized by the leading 
.-.sumnce companies of the nation about a 
txade ago when they reduced the cost of in- 
rmce  to a i r  line pilots because of their ex- 

! :!lent physical condition. 
The Administrator’s data  also refer to the 1 -9nality rate from heart attacks. T h e  statistics 

:j not indicate what is the relative incidence 
f heart attacks in any age group. From the 

‘.*dpoint of safety to air line passengers, i t  
h e  possibility of a heart attack in the air 

b%h is important, and not whether or  not 
-Y pilot suffering such an attack subsequently 
:.% or survives. 

The surprising thing is not that so few 

he of the purposes of the Air Line Pilots 
. .  ‘Jwiation is to represent its membership in 
“ahington. T h e  nation’s pilots had, on sev- 
-al occasions, discussed the question of an ar- 

b n r y  retirement age, and each time they 
‘ I d  rejected the idea. T h e  Board of Directors 
. h e  Association - representing the pilots a t  

domicile of every air line in the United 
’21ts- had passed a resolution against any 
‘3itrary retirement age. Since this was the of- 
‘::ai policy of the ALPA, and all the pilots 
‘-!nw it, there was no reason why individual 

. h a l l y ,  it is more remarkable that out of 
"Joe pilots very few have taken a position 
. favor of arbitrary retirement. Since the air 

operate on a strict seniority basis, hun- 
:.‘ds of junior pilots would be able to fly 
Ir,R desirable, higher paying runs i f  all the 
-‘’4 senior pilots were retired. 

L 

- 
> I  

- 

registered comments, but that any did. 

- .  

should comment on the proposal. 

lic hearing,” none of the comments re- 
ceived specified what additional helpful 
information was available which could 
alter the facts already before him if pre- 
sented in a public hearing.” 

In  the appeal, the Administrator stated 
that “the pivotal issue in this case is 
whether the regulation prohibiting pilots 
over 60 from flying in air carrier opera- 
tions is “rule making” or “adjudication,” 
and cited the following statutes: 

5 United States Code, 
8 1001 Definitions 
Rule and rule making 
( c )  “Rule” means the whole or any part 
of any agency statement of general or 
particular applicability and future effect 
designed to implement, interpret, or pre- 
scribe law or policy or to describe the 
organization, procedure, or practice re- 
quiremen ts of any agency and includes 
the approval or prescription for the future 
of rates, wages, corporate or financial 
structures or reorganizations thereof, 
prices, facilities, appliances, services or 
allowances therefor or of valuations, costs, 
or accounting, or practices bearing upon 
any of the foregoing. “Rule making” 
means agency process for the formulation, 
amendment, or repeal of a rule. 
Order and adjudication 
( d )  “Order” means the whole or any part 
of the final disposition (whether affirma- 
tive, negative] injunctive, or declaratory 
in form) of any agency in any matter 
other than rule making but including li- 
censing. “Adjudication” means agency 
process for the formulation of an order. 

The  Administrator argued that the new 
regulation came within his “rule-making” 
powers, and thus did not require a public 
hearing. He tacitly agreed that, if the 
order was not “rule making” but in fact 
an action which affected the license of 
individual pilots, then it  would be neces- 
sary to hold a public hearing to justify 
the amendment, curtailment, or revoca- 
tion of each pilot’s license. 

The Administrator agreed, at least in- 
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ferentially, that his action interfered with 
the contracts between the pilots and their 
employers. “The regulation, representing 
as it does an exercise of proper govern- 
ment authority, should not be invalidated 
merely because it may interfere with con- 
tracts between the pilots and their em- 
ployers.” 

ALPA’S REBUTTAL 

The  ALPA pointed out that the FAA 
regulation would do irreparable harm to 
some 40 pilots who were removed from 
their jobs as a result of the regulation. 
Since the business of flying today’s air- 
planes is highly complex and requires con- 
tinual practice, removal from flight opera- 
tions for any sustained period of time 
could cause any pilot to lose proficiency. 

Their skill, dependent upon constant 
practice, deteriorates rapidly and sub- 
stantially when such practice is denied 
. . . - Should appellants ultimately prevail 
upon the merits of this action, therefore, 

ilots who have been removed from flight 
guties pursuant to the Administrator’s 
action will nevertheless be substantially 
and irreparably injured in the loss of pro- 
ficiency which is certain to be suffered 
by them during the period in which they 
are grounded. Retraining programs, if 
available, would necessarily involve many 
months of delay and loss of earnings 
pending restoration of full qualification to 
such pilots. 
Financial loss to the individual pilots, as 
well as loss in proficiency, obviously be- 
conies more severe with the passage of 
time. 

ALPA pointed out that there was no 
precedent for the Administrator’s action, 
that no other federal agency had ever set 
an arbitrary retirement age for any group 
in private industry. Moreover, the Courts 
have continually reaffirmed the constitu- 
tional sanctity of licenses from illegal 
amendment, modification, suspension, 
and revocation.8/ 

’ Clergyman, Cummings v. Missouri, 7 1 

The Association also pointed out tha! 
the Administrator agreed that the re$la. 
tion was arbitrary and that according 10 

the government’s own records, there had 
never been an air line accident in which 
the age of the pilot was a f a c t o r g  

Q. Has it been demonstrated that age is 
a factor in the occurrence of air carrier 
accidents? 
A. No. Fortunately there are very few 3ir 

carrier accidents. There are also, at pres. 
ent, very few air carrier pilots in  d : c  
older age brackets - around 40 of rhet!-; 
60 or over, for example. As a consr- 
quence, it would take quite a number oi 
accidents before we would have proof ni 
a relationship to the age of the pilo[. 
involved . . . . 
Q. Will it ever be possible to individual!! 
select pilots who will be safe to contintic 
beyond age 60? 
A. Not in the immediate future . . . . \ye 
hope that, as medical knowledge ad-  
vances, ability to select on an individu:!l 
basis will improve to the point z.cihr.rc. 
arbitrary rules will not be necesJar! 
(italics added). 

It further negated the notion that 
safety was in any respect involved. 
Pilots whose physical condition prcserll 
even a minimal risk to safety in air colll- 

merce will fail to pass their periodic 
S. W. 277; Operator of Slaughter H o u ~ ~ .  
Butchers’ Union v. Crescent, 1 1 1  U.  S .  746:  
Teacher,  Meyer v. Nebraska, 262 U. S .  390; 
Attorney, Ex parte Garland, 7 1  U. S. 3 3 3 .  
Aftorney,  In re Los Angeles County Pionerr 
Society, 217 F. 2nd 190; Attorney, S c h ~ 3 r r  
v. New Mexico Board of Bar Examiners, 353 
U. S. 232; Merchant Seaman, Parker v. Leswr. 
112 F. Supp. 433, aff‘d 227 F. 2d 708;  Beii 
Bondsman, In re Carter, 177  F. 2d 75; id 
192 F. 2d 15, c u t .  den. 343 U. S .  862; C c b  
Driver,  Heche v. Monaghan, 307 N.Y. 4b1: 
Physician, Schireson v. Walsh, 354 111. -ID: 
Physician, Alpert v. Board of Governors 
City Hospital, 286 App. Div. (N.Y.) 5-11: 
Driver‘s License, Wignall’s v. Fletcher, 
N.Y. 435; Operator of Cosmetology Schocil. 
Gilchrist v. Bierring, 234 Iowa 899; Bur L’- 
cense, South Miami Coach Liner v. City Of 
Miami, 2 Fla. Supp. 97. 
W A A  Office Release FAA 59-#lo0 daled 
Dec. 5, 1959. 
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L e  scores of pilots over 60 who are ac- 
.:;ely engaged in flying private and cor- 
:orate airplanes. If there were evidence 

appear before this or any other court to 
urge that a dollar value be placed upon 
human life. 

The  Association questioned the refer- 
ence to compulsory retirement which the 
Administrator said is enforced by certain 
foreign carriers. It noted that, while 
BOAC ostensibly has a compulsory retire- 
ment age, it has granted at least one 
waiver, and that on that line, at least, 
“normal” retirement age is not manda- 
tory. The  Association further questioned 
the circumstances under which any 
“normal’’ or arbitrary retirement ages had 
been instituted on any foreign carriers, 
and whether such practices, if they are, 
indeed followed today, have been re- 
viewed recently by the parties concerned. 
Further, the ALPA noted that the great 
majority of the foreign air carriers had 
not been mentioned in the FAA’s brief 
and that this would indicate that they 
had no compulsory retirement age. 

Next the Association took issue with 
the manner in which the regulation was 
placed into effect. (There was never a 
hearinc on $e p r o w )  As late as June 
3, 1959, following a meeting between 
members of his staff and other individuals 
having some concern with medicine, Dr. 
Smith, then acting civil air surgeon, 
stated in response to a question put him 
by C. N. Sayen, president of the Air Line 
Pilots Association, that the FAA contem- 
plated no action on compulsory retire- 
ment in the immediate future, that 
nothing could be done until after the 
completion of studies which might re- 
quire two or three years. Notwithstanding 
this fact, the draft of the proposed regu- - 
lation was issued that same month. 

Although FAA initially proposed that 
the effective date of the regulation be 
December 1, 1959, i t  was later deferred 
until March 15, 1960. In deferring the 
effective date, the Administrator said that 

_--c_c 

- 
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he did so “for the sole purpose of giving 
the air carriers and the affected pilots 
adequate time to provide for compliance 
without working an unreasonable hard- 
ship on either.” 

The  ALPA contended that this state- 
ment negated any argument that the Ad- 
ministrator really had any great concern 
for air safety; that if there were any evi- 
dence that it is unsafe for fully qualified, 
competent pilots to fly beyond the chrono- 
logical age of 60, i t  would appear that 
the Administrator would have taken 
emergency action and grounded them 
immediately. Postponing the effective 
date of the regulation simply to avoid in- 
convenience to the parties concerned, 
said the ALPA, negates the notion that 
a real question of safety is involved. 

The basis of the Association’s legal case 
rests, among other things, on Section 609 
of the act (49 U.S.C. §1429), titled 
“.4mendnient, Suspension, and Revoca- 
tion of Certificates,” which reads as fol- 
lO\VS : 
Prior to amending, modifying, suspend- 
ins,  or revoking any of the foregoing cer- 
tificates] the Administrator shall advise 
the holder thereof as to any charges or 
other reasons relied upon by the Adminis- 
trator for his proposed action and, ex- 
cept in cases of emergency, shall provide 
the holder of such a certificate an oppor- 
tunity to answer any charges and to be 
heard as to why such certificate should 
not be amended, modified, suspended, or 
revoked. 

The same section provides for the right 
of appeal to the Civil Aeronautics Board 
i f  any airman’s certificate “is affected by 
such an order of the Administrator under 
this section.” 

The Association’s case was well 
sumnied up in the Appellant’s brief: 
The Administrator’s action is discrimina- 
tory. -4s has been shown in the statement 
of facts, the Administrator has discrimi- 
nated against airmen engaged in air car- 
rier operations by forbidding their em- 

ployers to permit them to fly in  s,:,!, 
operations after age 60, while ~ e r l 1 ~ i [ [ , ~ ~ . ~  
all other pilots over age 60 to continLlc :, 
fly. This we have characterized as i!. 

rational discrimination which is n,  .: 
founded in safety or in equity. on ( i f .  
other hand it removes from the 
the mgst competent and mature pi!,,*. 
. . . . it allows the less rigorously S C I ~ . ( ~ , , :  
and trained pilots, employed by non-, .,.. 
rier corporations or flying privatc.i\:. :, 
continue to pilot aircraft after a+ 1 )  

If it appeared that there M’ere a f x l , .  , 

foundation for the Administrator‘s c 1 ,:,- 
tention that safety is impaired by ~ P I . ; : ~ . : .  
ting pilots age 60 and over to fly,  t l u ~  ,: 

would necessarily follow that thc n t t ! .  

carrier pilots could create equal or y c . : r ~ ~ *  
hazards by air collisions and in t e r f c lm,  
with other aircraft and by c r a h  I : . .  

volving persons on the ground. 
Because the Administrator’s action is t! i - .  

criminatory, and because it finds no 5 ; : ; ’ .  

port in medical fact, because i t  bcnv r . ~  
relation to safety, and because i t  is ( ! I . : .  

metrically opposed to the express 11 i l l  1 , :  

Congress, it is arbitrary, capriciow. 1::: 

reasonable and an abuse of any diwrivi i -  

which the Administrator may POSSPSG. 

On April 21, 1960, the Court 0 1  \:- 
peals affirmed the lower court’s r d w l  : 
grant the ALPA an injunction, s 1 ~ ~ i l 1 -  

We think the directive was propd! 1.’ 

sued in accordance with the rule I I ! . ~ )  ’ ‘ 

requirements of Sec. 4 of the .Adl:l.li7-. 

trative Procedure Act . . . . T h e  .+tir! ;:,:-- 
trator’s action does not lose the C I I ~ I . J ~ ! * .  
of rule making because it moditk : !”  
plaintiff pilots’ claimed property lis!::. -. 
their licenses and their contractunl I ;<!- ’ ’  

under collective bargaining agrecI11,’111* 
pilot planes beyond age sixty. 301 t i  ‘- 
the regulation violate due process bt’k.; . 
it modifies pilots’ rights without ;I!!(*’  

ing each certificate holder a hearin! 
Instead of appealing this inntti’l- 

nial of a temporary injunction’ lib 

United States Supreme Court, t l ~  
elected to return to the Federal I):.:: .’ 
Court to try the case on the iiieril. ( ” 

-. 

” ”  



COMPULSORY RETIREMENT OF PILOTS 545 1 -mssing the complaint on the merits. 
-:e ALPA will undoubtedly appeal this 
:<&ion, and the prospect is for litigation 
:, the legal issues for several years. 

SAFETY IMPLICATIONS 

[ I  there were proof, or even strong 
.ience, that when pilots reach the age 
. 60 they automatically become unsafe, 
-re would never have been a law suit. 
--roughout the years, the ALPA has 
->:noted many devices, rules, and pro- 
-:ures to improve air safety. This is not 
- x g e ,  since air line pilots do more flying 

12 any other group, and unsafe pro- 
x e s  would simply make their job more 
.-.;erous. Were there reason to believe 
.I upon reaching 60 pilots became un- 

- 2 .  no copilots would fly with them 
.!no air line would let them fly. 

In fact, the Administrator admitted that 
-:e is no statistical basis for the regula- 
: He relied on the theory that "every- 
knows" that physical deterioration 

' in as people age. Of course this is far 
-:: statistical, or legal, proof, and there 
weme doubt that his belief, or feeling, 
'-1itutes sufficient factual basis for a 
-Jarion. While i t  is a fact that there is 
: physical deterioration after each in- 
dual passes the peak of his physical 

.-:e-perhaps age 30- there is no 
'1 10 indicate that physical competence 
xes in all individuals at the same 

- indeed, all clinical data are to the 
'%y. If this were not so, then the 
\ could eliminate all physical exami- 

411s and, perhaps, all proficiency 
-.:A. In  his brief, the Administrator 

relied on statistics which indicated 
Ihe mortality rate from heart attacks 
strokes is higher for white males age 
.9 64 than those age 55 to 59. He did 
Q!: however, that the incidence of 
-: attacks is higher in the older group. 
' :'latter of fact, no air line pilot over 

60 has suffered a heart attack in the air, 
while at least one under 55 has. 

Far from promoting safety, the regula- 
tion may have precisely the opposite 
effect. If retirement is definite and cer- 
tain at age 60, there may be a tendency 
for a medical examiner or a check pilot 
to pass a man who is borderline at age 
59, knowing full well that the man will 
have to retire in a year anyway. It is 
entirely possible that the regulation will 
encourage check pilots and medical ex- 
aminers to avoid the unpleasant duty of 
forcibly retiring a pilot at an age short 
of 60. 

The  regulation may have another un- 
wholesome effect, and that is to encourage 
a false sense of security. I n  his brief, the 
Administrator referred to the suggestion 
that a fully qualified third pilot on jet 
planes might provide the necessary margin 
of safety in case one of the other pilots be- 
comes incapacitated. (Today's commer- 
cial jets all carry a third pilot, but the 
FAA has not yet required him to be fully 
qualified.) But he dismissed this idea 
stating that i t  would be difficult to remove 
a stricken pilot from his seat so that an- 
other qualified man could repIace him. 
R u t  the Administrator also said that medi- 
cal science has as yet developed no 
method by which heart attacks may be 
predicted. Thus it would appear that he 
negated his own inference that adequate 
second officer training on the jets is not 
necessary because pilots must retire at age 
60. How is the public to be protected if 
a jet pilot of 45 or 50 has a heart attack, 
i f  the second officer is not qualified on 
the airplane? 

INDUSTRIAL RELATIONS 
IMPLICATIONS OF THE 

RETIREMENT REGULATION 
While at first i t  might seem that the 

controversial regulation ended the prob- 
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lem -of compulsory retirement for the 
air lines, closer examination would indi- 
cate that this "solution" has produced 
more problems than it has solved. In  in- 
dustrial relations matters there are fre- 
quently many ramifications, and that is 
certainly true in this case. The age 60 rule 
and the attendant legal battles will have 
an unsettling effect on industrial relations 
on many air lines. 

It should be noted that prior to the 
promulgation of the regulation, the vast 
majority of the air lines had experienced 
no difficulty with their pilots on the ques- 
tion of normal retirement. On but three 
lines did pilots protest retirement as be- 
ing arbitrary, and one of these grievances 
was resolved to the mutual satisfaction 
of the parties. Other air lines have han- 
dled retirement so well that i t  is con- 
sidered in the nature of a privilege ac- 
corded after many years of faithful ser- 
vice. On  these lines, too, the regulation 
may be disruptive. 

While the ALPA will undoubtedly 
prosecute its legal case, it may take al- 
ternative actions elsewhere. In  the indus- 
trial relations arena, it could proceed on 
the theory that the regulation may ulti- 
mately be sustained by the courts. Since 
the normal retirement age in virtually all 
industry is 65, the Association can logi- 
cally proceed on the theory that this age 
is also normal for pilot retirement. Thus 
if a healthy, qualified pilot is prevented 
from flying for five of his most produc- 
tive years, he will be deprived of sub- 
stantial earnings. Since the older pilots 
are generally entitled to the highest pay- 
ing runs, this earnings loss might reach 
$150,000. There may be attempts to re- 
coup these losses at the bargaining table. 

Some existing retirement plans will 
be disrupted. Some plans today contem- 
plate retirement at age 65, but forced re- 
tirement at age 60 would mean that re- 

>R RELATIONS REVIEW 

tirement benefits would be actuarily rc. 
d ~ c e d  by about 40 percent. An aIternaliir 
for the ALPA would be an attempt 
secure larger retirement benefits, paYai,ic 
at an earlier age. 

The  regulation also fails to take i l l l , ,  

account the fact that pilots cannot rt'. 
ceive social security benefits until ti;(-. 
are 65. It creates an ironical condirio:. 
in which one government agency - I!.,. 
Department of Labor - is encourayir..: 
employers to keep their older \\.orIic.r I 
while another government agency - ( I  I .  

FAA - is attempting to make i t  i n 1 p . .  

sible for them to do so.l0 
The regulation is disquieting in anoi!.a. 

way. The question of compulsoy rct.1. 
ment has been processed through :i 1 .  

grievance machinery on three air lincs I .  
each case, the company received n n  .!. 
verse decision with which i t  I: . 
happy. Two of the companies dccli!it.ti 

( a t  least for a time) to effectuntt I' 
arbitrator's decision. Since the ne\\' F \ \ 
regulation has been promulgated. on,. 

the companies has considered goiix ' 

court in an attempt to void the alih!:: . 

tor's award. 
I t  should be pointed out tha t  t i . : -  

could interfere with stability i n  air 1:. 
industrial relations. Many eniplo!w .. 

tialIy did not take well to the idc.l 
business-like grievance procedurcc .-. 
arbitrations to settle their differenccb ". ' -  

employers. It has only been withil l  ' 

last decade that the longshoremen. ' 

Dr. Gunnar Gundenon, president of ' '  
American Medical Association, would ai': ' 
to agree with the Department of Labor 1 '  
speech before the A M A  on November 6. 
he called for an end to compulsory rerirt.1: " 
saying that repeated studies had shob.:) 
healthy older workers are usually as _c&N: ... 
their younger colleagues. While Dr. Gulldf -' 
did not address himself to the specific qlIr'' 

of air line pilots, his reasoning as resard. ' 

social waste of arbitrary retirement 0'1 fat 
lacious grounds" would appear to a w l \ .  

10 

- 

i 
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htance, have processed many of their 
%eefs" through grievance machinery. 
Formerly, they frequently resorted to 
strikes and other direct action. While an 
kr line might gain some temporary ad- 
vantage in challenging an arbitrator's 
ruling in the courts, such a course of ac- 
tion might be expensive indeed. 

If the company does not like a decision, 
ir may fight it in the courts. But if the 
union does not like an award, it can act 
in other ways. Some unions have resorted 
io wildcat strikes to protest an arbitra- 
tor's award. Others understand the pow- 
erful economic pressure of a slowdown. 
I t  should be clear to air line management 
$at the company has fully as much to 
<in from a healthy respect for the griev- 
ance and arbitration machinery as does 
he union. Refusal of the company to 
hide by an arbitrator's award is certain 
:o be taken by the employees as a sign 
.Slat the company believes i t  can violate 
:he contract at will. 

The regulation places some lines in a 
tilemma. Arbitrators in the American, 
\\'estem, and TWA cases have ruled that 
':lese companies cannot forcibly retire 
d o t s  simply because they have attained 
'3e age of 60. But the FAA has ruled 
:+at the air lines may not use these men 
'9 air line schedules, although they are- 

fully licensed and healthy, and their pro- 
ficiency has never been questioned. If the 
courts ultimately strike the F W s  regula- 
tion, will these men then have a claim 
against the carriers for the compensation 
which was denied them through no fault 
of their own? 

No one can forecast with certainty the 
fate of the legal battle over compulsory 
retirement. But there is little doubt that, 
if the Administrator wins this case in the 
courts, there will be increasing pressures 
in the Congress to curtail his rule-making 
powers.11 Many of these pressures will come 
from the industry as companies become 
increasingly concerned about the Admin- 
istrator's vast power. But in the area of 
industrial relations a forecast can be made 
that is much more sure: The  industrial 
relations problems which the various air 
lines will face as a result of the regulation 
will be fa r  greater than they would have 
been had it never been promulgated. 

" General Quesada resigned the position of 
FAA Administrator on January 12, 1961. A 
few days later, American Airlines announced 
that he had been elected to its Board of Direc- 
tors. His successor as head of the FAA, N. E. 
Halaby, has indicated that his office will study 
the age 60 rule and other controversial regu- 
lations, and has also appointed a distinguished 
commission to study the rule-making powers 
and procedures of the Federal Aviation Agency. 

I 
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Exhibit C 



C-enersl Elxood Cuesada, 

Zsar Pete  : 

Duing the course of our  recent  negot la t icns  with the  pilot's 
assoc ia t ion  we found it unwilling t o  agree to the C O E I F L ~ ~ ~ S  
p l i c y  concerning retirement of a i r  li,w p i l o t s  a t  age 60. 

I have no s sec j f i c  recamendat ion t o  E k e  t o  you a t  this 
tihe It qpears obvious t h a t  there nust be sane suitable 
a g e  f o r  retirenent. It appears equzl ly  obvious t h a t  as 
m m  become older the  resul t  of t h e  usua l  Fhys ica l  exmina t ion  
becones less conclusive. 

It may be necessary for the rsgauletory agency to fix sone 
f o r  r e t i r eaen t  . 

S 

Sincerely yw 
. . , . .. . 

c. 3. spin -_ 
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- 3CUW DRAFT (J. H. Britton, NOD.) Feb. 16, 1959 

i 

Sudden unpredictable and catastrophic incapacity can occur a t  any &a, 

an but  is rare I n  the  young, Beginning a t  about the f i f t h  decade tbere  

accelerat ion of t he  rata of OccUrrBnce, which begins t o  rise sharply b the 

55th year, mtil  by t h e  '15th year it approaches t h e  ver t ical .  

In t h e  yoan@.these occurrences are due t o  congenital defects  I n  iom 

vital  area, but i n  the  older grvm& the c a t a s t r o w  is the result of the 

"aging process" causing 8 audden disruption of function of & Vital  organ. 

This type of episode is unpredictable for two ~ee80ns, t h e  most frequentb, 

because of the  function of the organ i a ' g % $ % o d  u n t i l  t he  instant 

of disruption,as determined both by the lack  of subjective -toms and 

aly objective method of testing so far devised. More rarely,  there are sub 

i ec t ive  qnptoms that are seen i n  t h e i r  true l i g h t  only in retrospect,  

The process of aging 1s so co.mon to  all life t h a t  kkdx t o  It is applied 

tbe teJq-WCEn or "NORMAL AGING." It may be defined as the  gradxal. 

throughout all st ructures  of ths organism. The r a t e  of this de k k m  dependa 

.. =- of t he  hereditary tissue reserves for fac tors  of safe ty  regent LA- 

J' on t w o  f ac to r s  - t he  speciee k l o n g e v i t y  and the  a c c i d e n 6  of living. In ~ 

hunans t h i s  m y  be interpreted as t h e  J A s s i c a l  three-score and t e n  *tho 

S s e a s e s  and s t r e s ses  ond strains 

his life t h e .  

variation i n  longevity which bas for i ts  basis the  inherited const i tut ion of 

the organim. The r e l a t ive  importance of the l i re  span and of t he  inherited 

constitution in the proc088 of renescence, as opposed t o  enviro"t -/I 

illustrated tb h i t  f l y ,  uhere with the identical environment but with 

d 

t o  which the indiv ldaal  is subject d x b g  

More specif ical ly ,  we knov t h a t  there  is gmat i nd iddua l  

F 

, experhntally modlfied inherited constitutions tbt l f l e  span aray as QI& 

16 LOO percent . To be ~ U X W  i t a  

but, nevertheleis, rimilar f ac to r s  

long distance from the  fruit f ly  to man 

probably plny role in t h e  phenornam 
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process produces change8 in tbe physiology of the bdivldual which, 81 yet, are :-- 
- . . _  . - _  . I  ... - . ..- ... . .  

. . .  ... : I - _ .  ...... L - - . . . .  .... "- - .  - _  . - .  . _.-__ ,_ -_  . -._ .__. . _  not shcrm t o  be due t o  Specific di6ease1. . c  

-- 
1. Gradual retardation of ce l l  division, capacity of c e l l  grouth,and t issue 

- _ -  
- - - . - -  ___------ repair. 

2, Gradual mtardatlon of the rote of t issue oxidation (lowering of tbe basal 

- - - -  _.- .- I I. 
metabolic rate). 

4 . - -- . - -  

3. Cellular atrophg;)dtgtner.tion And fatty h f i l t r a t l o n . o f  dl tidsuer. ... 

. *. 
&. Gradual decrease I n  the tissue elasticity rxxl'degenerotl& changer 1 . 

r .  

in t h e  elastic connective tibauoe. 

5. Decreased spead, strength And endurance of 8keletd. n e u r o m u s ~  

reactions 
-. . - - 

. . . .  -- - =---- 
7. Progressive degeneration and atrophy of the "&us system, h i r a d  - _ -  

9 vision, hearing, attention, mmozy and mental endurance. These changes uti not 

listed i n  the order of their  Importance, or of the ir  O C C U Y ~ ~ C B .  These processeu 
-~ J 

o c w  at varying rates I n  different t b s w 8  of tbe eam individual and the total. 

. . . . . . . . . . . . .  - ..- - . - a,..-+.. ~ 

. .  

.- . . . . . . . . .  , ....... r . i :;.----.----_lf 7- .. - - L- ---=. -7 .... -. -,-. ., ..... -_ ...... * 
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It the sum and t o t a l  of these various processeu of aging t h a t  d e t e r "  

an i n d i v l d d ' s  physiological age, which is not nccessarlly para l le l  wlth h b  

chronological age. It 5a of great importance t o  the safety of m a t i o n  t o  be 

able t o  detect  these changes when they occur i n  such a way as t o  influence the 
with 

efficiency of a pfiotrs  h c t l o n .  A t  the present time,/tbe lncreasjng mean age 

of t he  p i l o t  population, It became8 inportant not  only a8 a matter of ~ a f e t y ,  

bJt as a matter of fairness t o t h o e e  indlvidualr whose livelihood depends on 

t h e l r  continued a b i l i t y  t o  i l y .  

individual 's  age I s  equivalent t o  the age Or h i s  arteFIe8, because 5% b oa 

the  in tegr i ty  of the cazdiovascular system that depends practically all of our 

vital functions. With relat ively feu exceptions most of the madden 

i f i c a s c l t i e s  of t he  older age poup are due to 8- failure or due t o  8 falhm 

I n  a broad sense, it can be said t h a t  an 

of some part of the  cardiovascular system. It Is t h e  failure of t h e  coronary 

artery t o  carry blood that causes qyocardlal lnfarctfon or "beart attack". 

It is e i t h e r  the rugture or closure of an arterg t3at .it)rar causes the 
- 

cerebral vascular accident nutroke.w A t  t he  present t h ,  It is h p o a s l b l e  

t o  forecast  the occ-iirence of e i t h e r  of these c a t a s t r e e s  by any means which 

we now haw. 

Vhile these catastrophic and unpredictable o c c m n c e 8  &re t he  mott 

dramatic demonstration o f t h e  aglrg process in man# we must be ablo t o  

judge in the p i lot  the p s e n c a  of t he  more rut~t le  changes that occur with 
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lens wiU now d i f f i s e  bright spots of l i g h t  ra ther  than t r a m l t t b q  them a8 

a beam t o  his retina.  There are subtle changes t h a t  occur w i t h i n  the central 

nemous system. Those changes affecting the cerebellm will a f fec t  h b  

position sense so subtly t h a t  the ind iv idua l  may not be o m  of h5a b6.0 

The changes which occur within the bra in  proper result in t h e  slight decreacre 

in the LQ., s l m e s s  in learning new % a s h ,  particdarly thore t ha t  a m  ln  

conflict w5th old habit patternu. There 38 a slowirrg of p a c t i o n  time, which 

up t o  a certain age io canpensated for tq improved Judgment which obviates tbs 

necessity for quick reactions. However, a pcint i r  reached where the  reaction 

time is too slow t o  handle unexpected emergencierr. 

The efficiency of both the  respiratory ond'the gastrointestinal system 

remin adequate throughout l i f e  uriless t b e i r  f'unction is impaired Q detecta- 

disease, This a l s o  holds t n m  f o r  the kidneys. The remalnlng system which, 

fn fac t ,  a l l  othersdepend on, is  the cardiovascular. A 6  long 8s t h e  heart  a d  

i ts  ramification# of blood vessel8 re??ins adequate, P percentage of f a i h r e  of 

other organa In othenrise healthy people8 remains veqy low. 

of the a r t e r i a l  c i rculat ion throughout t he  body t h e t  Is responsible f o r  the 

degenerative changes tht occur in other m 8 / O f  the bo&. It i r  the IxnMlItq 

of the  medical profe88lon t o  teat fur the mdeqtucy of thsrr chuuLSl8 of clrcuh- 

It is the f a l l w e  

and o r g w  

Per 
that occur I n  older peoplft, However, tbe lrtate of the &rrt b mch now that n 

should expect prognoutic avenue8 t o  open within the mar futum. 

Degenerativ, changes that occur vlthin tbs central ne- can k 
but 

detected t o  mater o r  le88 degree,)&j& acceptable fsistr for these impPlmmntr 

and their proper evaluation mwt be developsd before they can be u8ed t0 ald ln 

the determiration of an lndir3durl@r p h y s i o b g i d  
t o  h i s  rafety i n  the  air. 

p a r t i c d h r v  a8 st ami436 
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SUBJECT: Desirability of Iledical Briefing of Persons Rerponslble f o r  Proffclency.:,- 

: Acting Chief, ledlcal, Certfficatfon Brancb . -. . 
.... . -  . . --.-.\--*.? 2 

2.. . .  - ..-. . , - . . r y .  -_.- -.. 
~ .- - ~ . ,- - - _  _-.__ i ._I _i__ .-u-.----. Checks of Older Airline Pilot8 . 

.. -:y- ,-... . .  _ _  ........ , .  . -. 
. - -..--.--. .-- _. . .  

-;. . .  
. . . . . .  . .  
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Existing rcparts fn the mcCica1 literature give indication of the extent to ruhicb- .,... 
impairment occurs In certain ereas of physiological and psychological performance., 
It is admitted that the overall decrement in performance attributable to age --. - 
cannot be determined medically, etpecfallj to the extent required in tbe selection 
of oIder jndivlduals who could be reasonably expected to f a l l  at some point. . - $ .  

AbIlIty to perform adequately under realistic flight dondjtjont would seem to be _._ 
a reasonable test of the adequacy of at least the psychomotor functions of airline.: 
pilots. As indicated below, periodic testing by expert pi lo t s  is already 18 :,.:.+:.: 
established procedure. The extent t o  which this periodic testing takes into con-::-; 

Airline captains are requjred to accomplish proficiency check flights twice each.,., 
calendar year, at intervals not greater than eight months or less than four months. 
These flight tests are administered, for the most part, by company check pilots ....; 

entire flight, or for an assigned period of time), are  representatives of t h e  a ir l in;  
company and relinquish their union prerogatives. At other timer, depending crpon the 
company policjes., they serve as regular airline pilots flying in routine operations; 

FAA air carrier inspectors assigned to the various scheduled airl! h e  companies alto 

fnspectors is Xfmited in scope, however, Generally, it is expected that the number. 
of flight tests conducted by air carrier inspectors rill be equivalent to 20% or, ~ , -  

t h e  number of piIots for each year. Theoretically, all pilots would have been 
checked by an FAA representative fn a period of five years. In practice, however, .. 
because of scheduling, convenience, necessity, etc., numerous pilots may not bayt---.- 
received sucb check in this period of time and others would have received more,-& 
than one test given by an FAA inspector. - 

ft is suggested tbat ue consider offeriag our rcrviccr to air carrier operations, .L. 
representatives of FAA, erpeciolly to makt rvailable and interpret for them existing 
medica1 knowledge uhicb. they may find of value i n  ensuring that the factor of aging.; 

prerentatjoa could take the form of 8 mutual interchange of information between. 
office-and rtsponsiblc operational personnel. This' aigbt tesult in a ,clearerY,.under-. 

. 1 - .. -+-*:+?.:?.: strndlng .of tbe aging pilot problem by botb growpt. 

. - i . -  

_.. -. - >.r-.<. 
. .- . .- ~ .-.- r _  . --. ...... 

rideration the functions particularly effected by age mfght well be explored,. ...-..I. . .  - 

who, at the t h e  of serving 8 s  check pilots (whether for a portion of a flight, the- . ._.  

. . . . . .  - . ... - .. .... . .  . 7 .  

- .- . ... .- ... . . .  .- . .  

conduct fljght tests i n  lieu of the company tests.  The testing by a i r  carrier. .. 

I 

....... .-.  .. - ~ -  -.. . . . . . .  ..... 
- 

.-. ..;-- : .i .-- ... - -. 
. - .  

. . . . . . .  
--,I.. 

. ~ .---.,.- .*., ... .. . - . .-. - .  

Is adequ8ttly considered in the periodic testing of airline pilotr. Such a;s+:G.G: . . . . .  

-' .--e1 -1.- -"- . ' _ .  
: _ -  . . . . .  ._ p a - - -  -.-- . . .  

- ' _  
* -. - -. .'. . . . .  . _:-. _i - - .. 



f 
I 

I 

...... ...--. I", 

knowledge of the processe! 
i n  identifying areas  i n  

- .- I .- -*-_ c . - I  

A v c a a  A n  ea attempt t o  develop age-standards ' f c  
._ .............. - ........ -_-_ ._--- 

---..-_I_- 
_ .  .. 

It ic recognized  t h a t  th is  suggestion appl jes  t o  only one of the several 
p i l o t  aging problem, For example, t h e  problem of sudden incapacity from degenerativ 
disease processes would have t o  be approached in an e n t i r e l y  different manner, It I 
requested, however, t h a t  consideration be given t o  this suggested interjm approach 
u n t j l  more s c i e n t i f i c  approaches can be developed. . , - -  - 

. . -  . . . .  

-. 

. . . . . . . . . .  - . 
. . . . . .  _. - .- .... 

. -.- 
. . . . . . . .  * . _  - . 

C .  -. . - - .  
. . . .  .-2 ..--.- .+ . . . . .  - .. . .  . .  

. . .  

.. 
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.... ... . ...*- - - - - *  ....... . -... . . . . . .  . . 
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... . . -.. ' - . e -  . 7 .  .:, . - .  *.-... - .-C _._. ----- -..--.- .-._ _-_.__. 
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Record of V i s i t  

Pebruary 8,  1960 

On Friday, February 5 ,  1960, an Eastern Air l ines  Captain, who 

merit rule. This gentleman is i n  complete agreement with ua on the 
rule ,  and he believes that  the ALPA has gone f a r  out on a limb i n  
their opposition t o  i t .  I QrOpO8ed tha t  we go and discuss i t  with 
Dr. Goddard, AS-1, but the p i lo t  d id  not have t i re .  H i s  proporal, 
which he believes w i l l  strengthen t h e  FAA position i n  thi6 contro- 
versy, is outlined below. 

- prefers t o  remain anonymous, came i n  and discusred'the age 60 retire- 

- 

I 

According to  ALPA reports, there are 70 a i r l i n e  pilotm who u c  
Thc ALPA h8s contended tha t  these p i lo t8  art over 60 pears of age. 

physically qual i f ied t o  continue f lying,  and t h a t  the age 60 r u l e  is 
a rb i t ra ry  because i t  deprives th t se  men of t h e i r  means of livelihood. 
My ca l l e r  contended tha t  less than 50% of these 70 p i lo t s  would be 
able t o  pass 8 thorough FAA p h y s i c a l  examination, &nd that  most of 
t h e m  continue t o  hold 8 f i r s t  c l a s s  medical c e r t i f i c a t e  by taking 
a l l  their exznimtion8 from the same doctor. Thty se l ec t  one who 
does not g i v e  a very r i g i d  phySiC8l. 

c 

- 

c 

I 

c 

- This p i lo t ' s  plan was t o  c a l l  i n  these 70 p i l o t s  t o  Washheton 
and give them a physic81 examination. He thinks the sirliner would 
coopcrate by furnishing transport&tion, and the ALPA could not afford 
t o  object publicly, bec8use of t h e i r  stand on safety matters. He 
f e l t  s u r e  that  the conditions such an examination would disclose wmld 
give the Ad~ninistr8tor a l l  the proof he needs to  8haW th8t the 60 yerr 
retirement l a w  is sound. 

I promised the p i lo t  that his c a l l  rro?rld be kept confidential ,  
8nd tha t  I would tr8nsmit hi8 recommendation8 t o  the appropriate P U  
o f f i c i a l  , 

h 
t 

e- 

- 1  

Dr. Wdord,  

Dr. Reighard checked a rample of ten of the forty 
p f lo tr  known to be active airline p i l o t r  over 60, 
and found that no two out of the ten went to the 
same examiner. 

If you want him to check a11 the files, he w i l l .  

- I - 
w 

M= 4 
2/10/60 
4:30 p.m. 

f 

I 
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FEDERAL AVIATION AGENCY 

Special b e i s t a n t  t o  the Admlnietrator, OA-3 

I_ - Civil Air Surgeon . -  - \-; _. .. . 

Duta on A h  Cattier Pi lot6 Over Age 60 

This refero to t he  Administrator's note of Tlovanber 12 to you on 
the subject of the number of p i l o t s  over age 60 .pd t o  your note 
t o  me dated November 13, 1959, on the 8-e subject. 

It appears that it has been reported that Bastem A i r  Lfnes b s  
nine p i l o t 6  aged 60 or over. 
Eastern A i r  Lfaes p i l o t 8  l i s t i n g  d n t e  of b i r th ,  urmrt, and senior- 
i t y  number. This lbt va8 rupplied by Mr. Rickenbacker to 
Itr. Queaada eometbe in August 1959. An actual count reveal6 
tha t  @even p i l o t s  vere a t  that t h e  aged 60 or  over and that 
f i v e  p i l o t s  were aged 59. 

We have on f i l e  8 roster of a l l  

In our preeentatione dealing v i t h  the number of air c a r r i e r  p i l o t s  
who have passed their 60th birthday w have ured the figure "approx- 
imately 40." Thir would appear t o  be a c l o r e  approximation since 
the  total number of E8stern Air Liner pilot8 bas been used t o  repre- 
sent a one-sixth romple of the t o t a l  air ca r r i e r  p i lo t  population. 

f i f e r r i n g  t o  the Mministrator 'r  note of Eiovember 12, it is not 
c l ea r  In which direct ion he felt there wau disagreement betwen 
the  f igure given by Ur. HcIntyre and the figure. used by t h i r  
Office. 
been referring t o  informal remarks which I have made in general 
discussions that there  are only a "handful" o f  p i l o t s  over Oge 60. 

It fr  possible, however, t ha t  the hdmldstrator may have 

-1siOnsd8y m 5 --4 u, 
Jacres L. Coddard, H.D., AS-1 

HLReighard:gmw, AS-20, Ext. 3684, 
11/18/59 

As-1(2) 
As-20 J 

- .  
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c '  v- \ 

Zener21 Zh3od :ucsada, 
X&nin is  t m  t o r ,  
ilic Federal Xviet ion Xgency, 
:;sshir.;ton, z). C, 

I LT scnding to you herewith a, copy o f  e l e t t e r  
wbich I h v e  ad6reszed toda: to IQ. CLerence 
!5a:.cn, Air L i n e  Fi lots  I.ss ceiztion, concerning 
re t l renent  age for e i r l i n e  q i l o t s ,  a d  concerning 
t h e  s p c i f i c  CBSC uhich af fects  &;3taFns Xm,  
.Xtr?ll cnd Zentz. 

8 

c 

http://5a:.cn


-lF 

- \  
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I 
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U.4 4 4 .+.y$! 
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>?:.-. to-mt 6 through the rederel Avietion A p q .  

r e t h e a d  age for eirl-ln, p i l o t s  be .left up Fn the air', with the r e e d %  :t+%k& c s,:4.-; 

that them. 8haU be no 6pecl f io  r c t h r x m t  ege, We do not believe t h i s  b 8 -. - 
s o u 4  position, and we doubt that those vho travel vith the cLirUne8 would 
a p e  with that position. 

Now, 6pecLfical.U about the cam h c l v i n ( :  K 8 S s r 8 .  Bum, C u t r d l  pnd 
Iientz: Ve t o l d  you that t ; ~  vould Give effect t o  the  deckion of the Systen Bowd 
of Adjustrent, subject t o  our rights under the R a i l w q  Labar A c t #  but thet Ftr 
doing 60 we woad continue t o  advocate the position we had taken in the caael 
namely, that  there should be L specific retlrerzxrt age far pi lo t s ,  and that such 
age, in our opinion, should be age 60. Ve did not agree, in January or any 
other  tlm, that these mn should be returrred t o  l b  f l y i n g ,  particularly ilying 
Jet d.rcraft, 
you in January, I I Z ~  we &-ere of the beUef that you thuroudsly understood it, 
Again, at that time vm sugE;ested that the case bo t r i s d  on it13 merits in tha 
Fedoral c o u r t ,  aKi that buth p a r t b s  abide by the decision. 

. __ i L- z - 7  "2 ;:+I ' ~riaeiit4 you were v i~w ~ r d  are UIIUW t h t  the matter of a i z p e o ~ ~ g  .&! +z 

We made our position rbundant4. clear I n  our comersations vith 

But you were U m W  
t o  8-8. 

Consequently, we ag-ecd that the C o q q  should try to reach &I equitable 
s~ttlenent wlth the three fmidlvual p i l d s .  
we rvde 8 prqosa l  to each o f t h e  three pi10t3, offerln& the choice of olthcr of 
tu0 cattleneatal 

In accordance with this uaderttandin 

1. Retirenent pey bcyond age 65 w o u l d  be lncrezscd eo that i t  would be 6400 
por cmth  exclusive of Social Security1 or 

2. Each pilot would be Given a cash settlemnt or $lO,OOO, 

Both of these suggested nethode of settlement wm rejected by each of the t h e  
p i l o t s  concerned 

A 5  a result4 VB f ind  oursolvea in t h i s  situatloar 

1. You have been wwilllag t o  j o i n  vi# us in seeking a solution t o  tbr 
basic problem o f  a upeclfic rethmnt age far p i l d e  under any om of the thzw 
mtboda vhich v. have suggested, And you have made no euggeestion about how tha 
natter can be equitably sett led in o w  other 01 U f e r e n t  v. 



- 
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C-enerzl Slwood Cuesada, 
i.ashington, D. C. 

L ~ E  r P e t e  : 

1 .  

Isiail to hone address:  
c - - 

Eere is the d2ta  Xhich I pron%ed to send you: 

1. F k s u l t s  of t he  707 tr2.inine progran; 
2. 1;mber of p i l o t s  already retired; 
3.  LCe 50-q~ of l i n e  p i l o t s  now employed. 

if tkere is e d d i t i o ~ a l  
yoc  need plk2se infom, 

- 

infoE?l2tion on this su%ject  which 
me. 

sincerely y w  

"c . 

... 

. .  
. .  . . -~ 



-. T r x a r y  of c o m l u s i o c s  : 
.- 

,:ecords Inclu6.e check of L9 p i l o t s ;  18 s u p e r v i s o r y  p i l o t s  ard 32 
p i l o t s .  

?]-,e !i\m;’ner is t o o  5 x a U  for a y  f i n 2 1  conclusions.  
to Le these:  

The t r e n d s  z 

,; , &,, .w* y-4 
1. \>en  F i l o t s  hat.e been especizlly se l ec t ed ;  f o r  y. x t e l l i g e n c e ,  1 
z t i l i t y  an2 c p z l i f l c z t i o n s  of lwder sh ip ,  fei?ey of t h e x  Kill f 2 i l  
tests 2nd l e s s  trsLying t i n e  K i l l  b e  req i i i redr ‘  !lotice t?xt none 
s u p r v i s o r y  p i l o t s  fzj.led t o  p2ss t h e  tGsts.L’?:otice the very R U C  
sr.al3cr snomt of f l s i n g  t i x e  rtquired €or t h e  s u p r \ r i s o r y  p i lo t s  
cgfitrested with t h e  l i n e  p i l o t s ,  before t h e y  ”ere et , le  t o  ~ E S S  tht 
t e s  ts. 

?, % E r e  a;ptzrs to be a reascjmbly d i r e c t  r e l z t i o n s h i p  betueen tt 
ege of t h e  ;>ilot 
lcjzzer t r z l n i r y ;  t h e  r e q u i r e d  for the  older pilots. 

t h e  tr2inir.g t - h e  r zqu i r ed  t o  quz l i fy  h h ,  

The r e l a t ionsh ip  between ege a d  training t h e  is n o t  so zppz ren t  
51 t h e  reco--ds of the s n p i r v i s o v  p i l o t s ,  pro‘cably lxc2use  they 
T.Y~ espec ia l ly  se lec ted  group. 



31 p i l o t s  have taken the ccurse; 
27 of the ~ l l o t s  p~sSsd. t h e  tes ts ;  
3 Filo'Ys fe.:iled to pass the -tests; 
1 F i l o t  ~ l t h d r 2 i ~  frorr. c k s s ,  z f t e r  22 hows  cf fl-ving 

Es,irs  given  in the richt h s d  colm:n .?..re f ly ing  l?o&s, End do not 
k c l u d e  s b - u l E t o r  the. 

.?ilots i;ho f e i l e d  or withdrew: 

--. - - 

Ace znd f l i g h t  t r a i n i q  re<uired: 

33:OO 
22 : 00 
35 : 15 
36.25 

An a v s a g e  of 3 O : l O ,  14th a high  of b5.20 

Ages &$ through 49 An a r e r q e  of 22:12, w i t h  a high of  29:SO 
2nd 2 10-4 of  =:20; 

I-ges U a t i  43 :.E Everece of 18:3O, x i t h  E high of 23:@5 and 
a low of i3:25. 

!?o.ce: To Fake this more r z t h e r z t i c A l y  correct, those xho f z i l e d  o r  
k i t h d r m  should be tEken fron the  list, znd the  averases shoilld t h e r e a f t e r  
be re-calcvlated.  

c 
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b y  0, 1959 

Promotion, developbent and  presemt ion  of public safety, a yrbnaq m a s o n  
for esta3lishFng the Federal Aviation Agency, I s  o;’ten a d i f f i c u l t  ob- 
Jective t o  achieve v i t h o u t  unwarranted rest‘fction of i n d i v i & a l  freedom. 
A currently c r i t i c a l  problaa of this sort is t h a t  of whether there ahould 
be a specif ic  upper age lhit for,certein categories of a i r ” ,  particu- 
larly r i r l l n e  crptrins, 
both m e d i c a l  urd econanic factors as you u&1 knou. Tn order to reach 8 
sound and reasonable m u t r  informed o p i n i ~ n s  are essent ia l .  

This I s  I complex and difficult question involving 

To this end I om seeking to form an advisory group composed of persow 
whose training and experience outstandin& fit them to consider this 
problem of l b i t i n g  the ages of pflots. 
be predainantlr but not exclusively medical and that the number of members 
shoxld ke l imited  to 7 or 8. 
t h e  first week of June, tentatively on Wednesjap t h e  third. 

I feel t h a t  the c m i t t e c  should 

1 am ho?lne i t  can meet in Washington &.ring 

Would yo>, BS a public sp ir i t ed  c i t izen  d t h  spccikl talents and knovledge, 
be willing to a s s i s t  #is group and attend a meeting a t  the time inacated? 
Tour advice and guidance wil l  be most helpful  and highly  prized. 
the Agency wlll be responsible for your t r a v e l  q e n s t s  and a modest re*.- 
bursment for pout?thc, though it could not hope to fu l ly  recmpcnse a 
consultant of 70ur reputation and abi l i ty .  

Nhturallp, 

. 
. 

A reply a t  your earliest convenience w i l l  be greatly appreciated. 
a l so  *quest that p u  trent W s  comadcation as confidential. 

Kay I 



ADVISORY CROUP ON A G I N G  

Conference Room C-319 - 1711 New York Am., N. W. 
V8ShbgQnj D e  C. 

6-1-59 

Those r t t m d h g  ore a8 follows: 

KaJ.  Osneral Joseph D. Cddara, Director, Flight Safety ReSePrCh, USAF 

Rear A b b o l  B. W, Hogan, Chief, Bureau of Kediche and Surgery, USN 
0 

Dr. A. H. Schvichteub-erg, Head, b p a r b e n t  of Aviation and Space Medicine, 
The Lovelnce Foundhticn for Piedcal I c a t i o n  and 
Research. 

Dr.' Ross A. WcForlamd, Mrectcor, Harvard-Ouggenheim Center for A v h t i o n  
H e a l *  and Safety 

Ib. James E. B i r r e n ,  Chief, Section on AgFng, National Institute of 
Mental Health, Public Health Service, 
Deparlmeat of Health, W c a t i o q  and Welfare 

Dr. George J. Kidera, Hedical Dlxector, United Air Lines 

Dr. W i l l F a m  F. Ashe, Chair", Dapartraent of Preventive Hedicine, 
The Ohio S ta te  University 

C 
0 
P 
T 
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I - 

This i s  a resuce of t h e  Advisory Panel on Aging k e t l n g  June 3, 1959. Present a t  
the meetins besides Wr. Ouesads were; Yersrr. Pyle, W a r d ,  Dr. Smith md t h e  
f o l l o v . i n s  3 e h r s :  

r. . t j ,  General Joseph be Caldara ,  Director, F l i g h t  .%ftty ReGearch, USAF 
;ear l d x l r a l  Bo Ee Hogan, Chief, Bureau of L!edicine and Surqtry, VSh' 
';I, ,to E. khwichtenberg, Head, kpartncnt o f  Aviation urd Space Kedicine, 

The Lowlacs Foundation for M i c a 1  Educatbn 
and Research 

k a l t h  and Safety 

k n t o l  Health, Public Health Service, D c p m n t  
of Health,  Education, bnd Kelfrre 

Special Health Services, RLbllc Health Service,  
DepartRent of Health, Educatiofi, and Nelfrrc  

l;r. George If. Kidera, Uedical Direc tor ,  United Air Lints 
I-1. ! i l l l a 3  F. Arhe, Chaiman, Department o f  Preventive k d i c i n e ,  

The Ohio State University 

:r. 

h. Jar,rs 2. Birren, Chief,  Section on Aging, lhtional Institute of 

ijr . Jaze5 L .  C a d d a d ,  Chief , Accident Prevention. Fmgric, Division of 

A .  k f a r l m d ,  Director, Hanard-Guggenhrkt Center for Aviation 

i h .  ('uesada presented t h e  onalysic of h i s  thinklng for this group md showed thwo 
the backpround f o r  the need of a r q u l a t i o n  for r e t h m e n t .  
t h l s  kgency has a primary interest i n  safety urd t h a t  regardless of econodc 
fact(irb, sa fe ty  per se has t o  be prtdaninant. 

He emphasized thst 

The requlrwult of t h e  proposed regJlrticm was clrculrted t o  t h e  R e * a h ? r b  o f  this 
Co:-..r.ittee for their rtudy previous to the opening of t h e  wet ins .  
cucslon f o l l o w d  =np the merberr of the panel as to t h e  necertity of this 
rc.;ulr.rnent. 
a chart rhonlng the number of p i l o t 6  who would be over a by t h e  Year 1967, 
analysis also mas prebented Ln chart form shoving the w a l l a b l e  d a t a  of tran- 
s l t l o n i n g  trrining time VJ. age for the  comercia1 rlrllntr. 
established that the tranritioning training time 1~ longer In the older age groups, 
I t  was u$aslred, howevu, t h a t  t h i s  by i t s e l f  - d i d  not show older p l l o t c  uem 
u n b a f a ,  but served t o  rspharirc t h a t  the lermlng o f  new tasks by older people tr 
~ ~ ~ e w h r t  tdn di f f i cu l t .  Af ter  dlscwrlon of e l l  t h e  face ts  of aging fron tb, 
r 4 d i c r f  p o h t  o f  vlcu, k. Oueradr ~ k c d  t h e  group i f  they were d l l h g  ta go ea 
record in favor of this r e q u l m n t .  This g m p  was wrnlnaub in upholding the 
po6:tion of  the Acbilnirtrator utd there ras no dirrension IS far os the *year 
old r c t i r m t  group uas concrmrd. 

A long d i r -  

h. Sith  presented data shoving t h e  projected ww of pilots md 
An 

The trend hot been 



- 2 -  

Admlnlstrrtor June e, 19% 

The gmup then wnt 6n to dlscuss the nquircxmt of YI upper rge lbit of 35 
f o r  transltloninp t o  J e t  aircraft.  
t h a t  this was natonrble  W e .  
t o  t h e  age requlrmefrt 8nd whcther Government r h l d  mJIe th11 r+gulatlm. 
ijr. ,;chwichtenberg f o l t  t h a t  thc upper l h l t  of trmrltionlng to  j e t  air- 
c i a f t  should be 30 ye- o f  we. bth Dr. Kiderr uad Dr. UFarland f e l t  that  
t h i s  rrould be unreisonrbla, but would go along With the 35-year old  we. 
Cr. Lshc f e l t  d w  t h 8 t  the s y e u  @Id .gc would be 1 better 1 h l t  for trm- 
sitioniny t o  j e t s ,  but he fe l t  that this type of r+gulotlon rhwld not k 
pronotad by G o v t m n t .  Ho f e l t  that  t h i s  was p r i a u i l y  an opcrrtiolul rw 
q u i r e m n t  rnd had rtrong 8umemlc factom, that this was rtr lc t ly  I r t q u I m t  
f o r  the rirlfne managesent and the unb" t o  deci&. In t)K prolfmg& discurrian 
t h t  followed, however, a l l  Ilt2)nrs o f  the panel r g w d  that the transltloning 
requireant a t  a p  55 was reasonable and w l d  not be obJocted t o .  
t h e  FA[ position on the pro.pored rule was l e f t  w i t h  t h e  panel w i t h  t h e  a w n t  
that tach n\&r would r tudy  this proposed rule d s u b i t  h i s  w " t r  wlthin 
the  next tm weeks. 
prepre:! draft. 
hgency. 

In gme~al ,  lt was t h e  comensus of oplnlon 
)b*wever, there was not complete r 3 n - t  a6 

h copy of 

The panel was urgtd t o  be ms critical as possible M b 
Thls would tend t o  strengthen anything t h a t  w put out ln this 
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M r .  Samuel D. Woolsey 
1 4  Creekwood C t .  
Danvi l le ,  CA 95426 

Dear M r .  Woolsey: 

UCLA CEhTER ON AGING 
January 2 0 ,  1995 10920 WILSHIRE BOULEVARD 

SUITE 1820 
LOS ANGELES. CALIFORNIA 90024-6520 

(310) 312-0530/(310) 794-0676 
FAX: (310) 312-0538/(3 10) 794-0681 

L a s t  March you s e n t  D r .  J a , n  Beck background m a t e r i a l  on t h e  
A g e - 6 0  Rule f o r  commercial a i r l i n e  p i l o t s .  O u r  offices were i n  t h e  
process  of moving and w e  have indeed moved b u t  under  my desk are 
boxes w a i t i n g  t o  be unpacKed. Unfortunately your v e r y  i n t e r e s t i n g  
and important ma te r i a l  has  j u s t  sur faced .  

U n t i l  I read  your ma te r i a l  I had no idea of t h e  cross c u r r e n t s  
i n  t h e  background of t h e  Age-60 Rule, a l though I was a p a r t i c i p a n t  
i n  t h e  1959 recommendation for its temDorary adODtion. 

What is  t h e  s t a t u s  of your le t ter  and background m a t e r i a l ?  I 
would l i k e  t o  s h a r e  it w i t h  a t t o r n e y s  a t  t h e  EEOC bu t  I would not 
do so without  your approval.  There is l i t i g a t i o n  coming up a g a i n s t  
a p r i v a t e ,  non-a i r l ine ,  company f o r  r e t i r i n g  its p i l o t s .  Your 
m a t e r i a l  is no t  d i r e c t l y  r e l e v a n t  t o  t h i s  p a r t i c u l a r  ca se  b u t  you 
do give background t h a t  is not  a v a i l a b l e  elsewhere i n  my op in ion .  
I w i l l  l i k e l y  be a witness  f o r  t h e  p l a i n t i f f s  v i a  the EEOC. 

I hope t h a t  you a r e  still i n t e r e s t e d  i n  t h e  i s s u e s  and t h a t  I 
might s h a r e  your le t ter  and background informat ion  with EEOC 
personnel .  I look forward very much t o  your r ep ly  and apologize  f o r  
t h i s  i nc red ib ly  delayed response t o  your l e t t e r  of l a s t  March. 

s i n c e r e l y ,  

.. , . <  

'James E. B i r r e n  
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DEPARTMENT OF THE NAVY 
BUREAU O f  MEDICINE AND SURGERY 

WAbHJNGTON tl, D. C m a m y  m a a  TU 

6-1 
24 June 1959 c 

- 

. _  - -- A -  _ . - ,  - 
- *,: ,--.- 

1- 

m!or?EDL??i FCR THE FZD€RAL AVIATION AGENCY (CIVIL A I R  SUIGSCCV) 

Subj: 

1, 
headed monster. 
of age, 
bavinp t h e  e l i t e  bops, even t o  the point of "bumping" other  pilots.  
Likewise, a t  present, they can Insist tha t  they be given Je t  t rans i t ion  
t ra in ing  end t h u s  take over the most e l i t e  routes, This means an 
increase i n  pay of approximately $4,000-$5,@00 ($n,W for  best 
Props t o  $33,000 f o r  Jet  trans-acean hops), Tbe companies have, 
hoaever, found t h a t  i t  takes t h e  older  p i l o t  longer, tbus cost iag more 
money, l o  t r ans i t i on  to Jet  a i rc raf t ,  Doctor Smith will present char t s  
t o  support t h i s ,  f!lso, a f t e r  @ p i lo t  has  reeched e desirable ege t o  
retire from e c t i v t  flying, there are few opportunities f o r  h i m  in the 
administrative section of the airlfsts. (t?e a re  faced with t b i s  same 
problem in the Navy when our 1300 of f icers  a rc  placed i n  an 1100 
cPteOory because of having been placed i n  a Service soup inappropriate 
t o  their age, and t h u s  grounded by SUPmS,)  

Briefing a t  the 3 June 1959 Conference a t  the FeCeral Aviation Agency 

B2cknround Information, This problem of t k e  aging p i l o t  is a rrany- 
The senior a i r l i n e  p i l o t s  a re  usually over 50 years 

In view of their  senior i ty  they can "bid i n "  o r  i n s i s t  on 

2, Surmort Data t h a t  a problem does e x i s t  i n  the Aging PiLot area. 

I. 
:,mcriczn Afrways System. 
I3arvard.l 
50 years. 
unfavorable fRctors t h a t  result in t h i s  physiological egfng, r.%ich 
begins t o  impair t h e  performance of a i r e n  over the age of 50. He 
further s t a t e s  t ha t  some p i l o t s  nay be able t o  f l y  u n t i l  they reach 
50 t o  55 years of age. 

As e a r l y  as 1943 t h e  aging p i l o t  problem was faced by Pan 
They bad ir study conducted by KcFarland of 

Re discussed t h e  physiologic aging of a l l  mea pest 45 t o  
His repor t  s t a t e s  t ha t  it is  t h e  accwulation of many minor 

11. US.?F. SAX R~nGoIph Field Report "Age and Behavior-A Study of 
t h e  Effects  of Aging on kircrew Performence- (Feb, 1353). 

"The C r i t i c a l  Incident Technique was used t o  co l l ec t  reports 
by aircrewmen on tbe  effects of aging rrhich thty.hsd observed i a  t h e i r  
om performance and i n  the  performance of otber active f ly ing  persoanel, 

c ,  

_- - - 
. .. - -c 

- . -  ]Teeping F i t  f o r  Flying", Chap. 10, PAA Report of 1943-by 
- .  A.A. Riester, Vice President rad C h i e f  Engineer, PM, 

r 
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z The data, when analyzed and clnssff ied,  i n d i c a t e  t h a t  irpairment due 
t o  age occurs i n  the following f ive  major areas. (1) Fhys ica l  a b f l i t f e r  -- ~ 

necessary f o r  e f f ec t ive  perfornrnce are affected, i n  par t icu lar  t h e  ----<.:!.'*---;- 
a b i l i t y  t o  resist  fa t igue and excessive demands upon the organism, -2- - .  -".--.=-: 

desl ine w i t h  eqe. 
w i t h  respect  t o  speed and accuracy of work and corrective action, 
re tegt ion of csn t ro l  in cmergency s i tuat ions,  and retent ion of R 

re lz t ionships  a i t h  co-r;orkers tend t o  become poorer. 
motivation aed adjustment 91th respect t o  the j o b  a re  i n  general 
negatively Pffected by age." 

- -  _ -  * .  . - - .  (2) A b i l i t y  aFd notivetion t o  improve i n  s k i l l  8nd technique tend t o  I .  

(3) Actual j o b  performance deter iorates  par t icu lar ly  . 

- 
f proportionste degree of caution, (4) There is s o w  indication t h a t  

(5) Finally,' 
- 

111, "1iOTC2 GEs%CNSB--i;en of 50 years were, on the average, 
s igp i f i can t lp  in fe r io r  i n  outpot t o  those of 30 years; t h e  20-year 
and 40-year a3e groups were also socewhat infer!5r t o  t h e  woO-year 
Z ~ O U P , "  (Smith, K.R. "Age and Performance of a Repetit ive Kanusl 
Task," J. P.ppl. Psvchol,, 1938, 22, 295-306,) 

- 

- 
_.- I V ,  "LEARNIh'~-As  a person ge ts  older, his learning performance 

decreases, Older age group shows signif icant  d e f i c i t  when conpered 
w i t h  t h e  other  age groups on both d i r ec t  vision and mirror v i r ion  
l e a r n i n g  tasks ,  Sreater  d e f i c i t  appears on the mirror vision task, 
due perhaps t o  conf l ic t  w i t h  f imly-es tab l i shed  h~bi t s , .  
"me Dif ferco t ia t ivs  Effects  of Ace Upon Human Letming," J. Gen. Psychol,, 

(Cuch, FOX,. 

193,  11, 251-286.) 

.- 

V, "WK!RY--A completely r e l i ab le  difference is shoxn between memory 
scores f o r  young and old groupse giving evidence of an actual  decrease in 
the functioning of raenory process witb age, There is Eneveness of decline 
w i t h  l e t s t  loss on materials *ere meanigg io not involved and severe loss  
beyond simple mmory span. 
new associetions,  par t icu lar ly  if interference bsticeen previously formed 
associat ions and the new ones is  prcscnt," (Gilkrt, JOG, "Kemory Loss 
i n  Seneseance." J .  Abnarm. Sac. Psvchol., 1941, 36, 73-86.) 

Further rapport of 8 physfo logtc~l  a5e fo r  ac?uel control of 
a i r c r a f t  is found in Chapter 8 of "I:uman Factors i n  Air Transport tion" 
by KcFarland (1953). €?is conclusion i n  general is t b a t  50 years f 5 
years seeus a reasonable a3t  r m g e  fo r  retircwnt f o r  p i lo t r ,  

Greatest l o s s  occurs in formation and r e c a l l  of 

VJ. 

VII, In 1955, Doctcr B. K, Edwards, k d i c a l  Director of Eastern 
Airlines, published an a r t i c l e  in the Journal of Aviat ion Uedicine, 
Vol. 24, on T h e  Aged and Retir ing Pilot", nir  study covered 
survey of their p i l o t s  from 1942 t o  1954, Tbit  a i r l i n e  feels tbet, 
I S  8 r e s u l t  of this study, their retirement plan allowing p i l o t s  t o -  * 
r o l u a t r r i ~ y  retire a t  age 55 and forced retirement a t  bge 60 is mort 

.~ 

r e a l i s t i c ,  . -  

c 

2 
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VIII. b'r, Sinpscrn, Actuary af Acscia Kutual Life, Bare me t b e  '?~:=Y?-+. -r -< ..<;.'I 
.::$A. --- 
z--.-:. --. _ .  '. - . . 1.. %, .--.-<-!:&.-. 

follotdng figures on t h e  disablement per 1000 of t h e  geaerel public - . -+:p.::,-&k-c- -.::c.-. : * 

&e 40 - 1.64/1000 --.. . ~ .* - 

(1958 figrires). 
. _ -  . 

~ g e  45 - 2.21/1000 
Lge 50 - 3.47/1000 
Age 55 - 7.12/1000 (2 t i n e s  tha t  of SO yeprs) 
P.ge 59 -11,44/1OOO (3 tines t ha t  of 50 years) 

I X ,  C a p t a i n  Glenn !.'illians (SUPZRS Aviation Policy) furnished t h e  
follo!;ling data t o  US concerning forced retirement (other then f o r  medical 
reasons) a t  age 62 fo r  Eaval off icers :  

as t h e  C i v i l  !.Jar", 
a. "This age (62-64) has been used by t h e  ?!evy a s  fa r  back 

b, 

C. 

"The vast  majority of off icers  r e t i r e  by a t e  55 t o  56," 

"The krmy uses age 60," 

d. "The 1958 FY f igures  f o r  forced retirements (other than 
?hysic .al)  because of i n a b i l i t y  of p i l o t s  t o  successfully carry out 
t h e i r  du t i e s  were: 

Age 40-44 - 1 o f f i c e r  
Rae 45-49 - 24 of f i ce r s  -~ .__ 

Aie 50-54 - 60 officers 
hge 55-60 - 13 of f i ce r s  
Age 61-62 - 16 o f f i ce r s  

Total 114 off icers"  

:G The Yaval Air A m  with approxiaately 50 years' experience bar 
used t h e  following Service Groups w i t h  g rea t  success, These Service 
Croups !=re primarily based on age a t  f irst ,  but our  experience 
medjcally has proved t h a t  they a re  basical ly  correct, In other words, 
when 8 p i l o t  reached age 40 t o  50 he had suffici,ent physical d i sab i l i t y  
(visual acuf t y  of less than 20/30--dtftctive hearing, defect ive 
accomodotioa, etc.) presest  t o  preclude his assignbent t o  unlimited 
f l i g h t  duties,  Service Gzoupiags art w follows: 

Service Group I: Age 20-50 - Unlimited f l j i n g  . - 20/S Vision (miniar9m) - 15/15 Hearing - Kormal Deptb Perception. - Normal Aceomiodation, - 13 - No tardio-respiratory defectt, . - No auscnlo-skeletal defectr, - Aeronautical odrpt8bili ty,  

, d m  -* 
- _ .  . .* .~ . .-~. . .  
-: *- :. 1 . . .  

3 
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Service Group XI: 

* -- . . -  . .  - .  . -  

- .  
r 

BWED-I 
24 J u n e  1959 

I - -  - .  
1 - , -*_.  Limited t o  non-carrier aviation duty, 

dgc 35-50 ( a t  l e a s t  10 years' aviat ion - & Tr . - -=J -  - .'= - 
exper i ence ), - Vision 20/50 correctable t o  20/20 1 Glessei'-wra - P. c c om0 C a t on c or re c t.a b 1 e 1 while f lying - 7/15 Bearing - Depth perception correctable t o  16/16. - No cardjo-respiratory defects, - Ro musculo-skeletal defects. - Aeronautical adaptsbility, 

. -I aii.- 

- +- - .. p.nrr . . 

- 8  

- .- 
..- 

- 
c 

1 

Service Group 111: Limited t o  Co-Pilot Cnly, 
Age 50 end above, - Vi sfon 20/6c) - 20/100 correctable t o  20/20 

- Hearing - functional test f o r  tower comunicationr. - Accomodction correctable t o  2.5 diopters, - Deptb perception correctable t o  818, - Einor cardfo-respiratory defects. - Xinor musculo-skeletal defects. - fieronaaticel adeptability, 

End lenses worn. 

t-ny p i l o t  who is not able  t o  pass a f l i g h t  physisrl  examination commensurate 
with h i s  Service Group ace is imedfa t e ly  rec lecs i f ied  by CUPI3S on B W D ' s  
recomendetion t o  a non-pilot bil let ,  I n  the case of Reserve off icers ,  if 
found not physically qua l i f ied  f o r  f ly ing  duty appropriate u i t b  the i r  age, 
they a r e  relrascd t o  inac t ive  duty, 
develops a permanent defect, be is taken out of aviation and placed in 
another  occupation, 
defect, be is transferred t o  a non-pilot aviation b i l l e t  such as eerolagist ,  
av ia t ion  maintenance officer, aviat ion ordnance off icer ,  etc. Re loses  
f l i g h t  pay but may qual i fy  f o r  obscrvers pay. 

If under 35 gears of age a p i l o t  

If over 35 years of age a p i l o t  develops a permanent 

The ebovc classification-actually by age--proves t o  5e r e a l i r t i c  
from the following ?T 1959 f igures  of the  Navy P i l o t  Populaticn of 
approximately 23,000 officers. I n  otber  imrds, these p i l o t s  i n  the 
given ages were considercd physictl ly qnal i f ied i n  the  several  Service 
Groups. 

- .  4 

. .  - ..-, 
..I - ... . _ -  . e:. . . . .. 
. .  

' -.. . .-I . . , .. . . . .  . .  
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C .  

* .  

- _  

Service Group I 

Aqe 40 - 44 I 2.595 

Aqe 45 - 49 369 

F-qe 50 - 54 28 

.We 55 - 59 6+** 

Aqe 60 and over 0 

3- 

TEAL 1 21.865 

Service Group I1 - ---. 

219 

5 3 5 '  

1 I 9 
I 

666 I 247 

W . N D  TC'TAL: 22,732 off icers  i n  Flying Sta tus  

0 

** 
*** 
It seem inportant from t b e  above t o  note t h a t  i n  ea aviation population of 
over 22,000, only 298 p i l o t s  ere s t i l l  i n  B f lyina s ta tus  above we 50, 
Llso only 10 p i l o t s  i n  our tot81 aviation population are i n  f l i g h t  s ta tus  
in the aye group of 60 t o  62, 

Secondly it 1s of i n t e re s t  t o  notc t h a t  of  our  f lying population over 
50 years of age a d e r i n g  289, only 9 (6 F!avy and 3 Liarinel off icers  were 
found p y s i c a l l y  f i t  for  unrestricted f ly ing ,  t'xcept f o r  Carrier landings. 

3, I n  sunan~ry, tbc  "7's ground rules f o r  aviation are much the  8- a8 
t h e  proposal of the  Federal Avia t ion  E.yency f o r  iirlfne pi lots ,  but  Our 
txpericncc i s  t h a t  age 50 sbould be the  cut-off age for t rans i t iona l  training, 

Tenporary due t o  i l l n e s s  or accjGent 
b r i n e  off icers  qualified t o  solo 
Navy of f i ce r s  qual i f ied t o  solo 

. .  : . . I.' 

- .. . 
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LIT. C%)aamd'- ____-I rLcoLE;icP~Y are 
by ape for sudden c t tackr  ruch as coroner: 
othcr sudden epfrodc,s which might a f f cc t  
pilots to parfom their krekr et crucial n"t., -.  

- _  . - -  
p sttacks,  rtroker, end ' - . -. . 
tbe abilitp o f  cmerciai - .... - ...  - .. 

- 
t ta  on rsuch "sudCen atteckr".  

lual onset of a coronary 
. -  

. -- yI- W E  ocrrnitfon of ''sudden attackDD 
e-- - --  

t xq  aeathm from arter iodcIcrot ic  (including 
disease (cruec 420) end r t rokes (cause 330434) w w l  
ify a8 "sudden dcathr" but many would - - &  - - - -  
not be BO c lcss i f fcd  would bc m*-- 
attscks whlch do not havc 8 fcsu 
are ccused by a stroke or by a sUuosn accrease i n  bl 
incident  b coronarp occlusion, Alro 
pa in t  on the effect o f  multiple mall 
taut which have m i q o r t m t  effect u p ~ n  XU=: 

=rg, c tprc i ty  for detai l  and judgrtnt  it 
age incrcauce. - 

co Ton a q )  
,d probsbl 

b e u t  
~ 1 ~ 8 -  . 

- Dr. Yarftnfeld ruggests e c t l m t i n g  or  @wrcfng tha t  the "6udden 
ayacope" rate i g  porsoibly -ice the d c a t b  r 8 k  for there two cause8, 

- -  . .  
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D E P A R T M E N T  O F  H E A L T H ,  E D U C A T I O N ,  A N D  W E L F A R E  

. PUBLIC HEALTH SERVICE WASWlNGfON as, D. C 

BUREAU OF I T A T E  SIRVICES 

PERSONAL-OFFICIAL 

- -  ._ 

w - -- 
e *  

- L  _. -. 

Dr. James Goddard 
4117 Great  Oak Road 
Manor Park 
Rockvi l le ,  Maryland 

Dear Jim: 

Ju ly  27, 1959 

In response t o  your telephone request ,  enclosed you 
w i l l  f i nd  a memorandum developed by Mr. Herber t  Sauer 
as a r e s u l t  of your ques t ion  regarding the r i s k  of sudden 
dea th  due t o  c a r d i o v a s c u ~ 8 r  disease.  The t abu la r  d8 t8  8t 
the  bottom of the memorandm were obtained from the N.O.V,S. 
'pellaw slip." I recognize t h a t  this r e p r e r e n t s  I r a t h e r  
l i m i t e d  amount of  information. However, th i r  appeared t o  
be the most uee fu l  information that w e  have a v a i l a b l e  a t  the 
p resen t  time, 

We have j u s t  ass igned Dr. G i l b e r t  Grorbman t o  New 
York Ci ty  where be wi l l  be working wi th  Dr .  H i l t o n  Helpern, 
Chief Medical Examiner, on a etudy of  sudden deaths .  Possibly 
this study w i l l  y i e l d  some information which may be of interest 
t o  you. 

I f  t h i r  information should sugger t  o t h e r  s p e c i f i c  
quest ions,  we would b e  pleased t o  t r y  and acqu i re  t h e  answers 
for you. 

Best r t g a r d r  . 

Enclosure 

S ince re ly  yours,  

Arthur  E. Rikli ,  Medical Director 
Chief, He8rt Disease Control  Progtmn 
Divis ion  of Spec ia l  Elealth ScrPiccr 

c . . -  r -  
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Karen H. Baker 
A s o i s t s n t  General Ccunsel  
Eque l  Employment Opportunity 

Cornmission 
1801 L S t r e e t ,  N.W. 
Washington, D . C .  20507 
( 2 0 2 )  663-4770 

IN THE UEITED STATES DISTRICT COURT 
FOR THE 

CESTRAL DISTRICT OF CALIFORNIA 

:QUAL EK”.PLOY?dENT 0PPQRT”ITY ) 
COMMISSION, ) 

1 
P l a i n t i f f ,  1 

1 c -  r( NO. 9 0 - 5 2 5 3  TJS (Gx)  V .  

1 LOCXiilEED CORF’ORATION, / ) DECLARATION OF ELAINE 
\ BLOOMFiELD 
I 

Defendant.  ) F o r  h e a r i n g :  October 2 2 ,  1 9 9 0  
1 3:30 p . m .  

1. I am Elaine Bloomfield, a S e n i o r  Tr ia l  A t t o r n e y  w i t h  

t h e  Equal -- Employxent Oppdrtcnity Commission,  O f f i c e  o f  General 

Cocnse l ,  Systeric L i t i g a t i o n  _ S e r v i c e s .  My business address is -  . 

1801 L Street, N.W., Washington, D . C .  2 0 5 0 7 .  

-- - 

.%. 

2 .  I was i n v o l v e d  i n  the l i t i g a t i o n  i n  FEOC v. TheBoeinc! 
ComDanv, + Civil Action No. Ce4-197R (W.D. Wash.) and appeared  at 

t h e  d e p o s i t i o n  of Dr. Homer L. Reighard on August 1 7  and 18,  

1989.  A t t a c h e d  ere copies of pages from t h a t  d e p o s i t i o n .  

3 .  H o m e r  L .  Reighard, M.D. was d e s i g n a t e d  by B o e i n g  as an 

expert witness  in FEOC v. The Boeina C o m D u  - b D r .  Reighard 

served for many years with the  Federal Av ia t ion  Administration. 

H e  was Chief  of t h e  Hedical Standards Branch, Medical Division, 

CAA from 1956-1959 and C h i e f  of the Medica l  Standards  D i v i s i o n ,  

1 
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Aviation Medical Service,  FAA from 1959-1962 .  Later i n  h i s  

career w i t h  t h e  FAA, he was the Federal A i r  Surgeon, FAA, from 

arch 1 9 7 5  t o  September 1984. See Attachment 1 t o  t h i s  

1 
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-r 1 
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- 
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- 

c 
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leclerat ion at page 5 .  

4 .  Pages 142-144 of t h a t  depos i t ion ,  including E x h i b i t  5 

.hereto, end page 443  are s u b m i t t e d  t o  demonstrate t h a t  D r .  

leighard r e l i e d  on and continues to rely on vintage r e s e a r c h  t o  

;upport his pos i t i on  t h a t  the FAA's adoption of an age l i m i t a t i o n  

for  air c a r r i e r  p i l o t s  i n  1959 was based on sound medical 

x i n c i p l e s .  See Attachment 2 ,  pp. 6-12 . Exhibit 5 is a 

Listing, produced by Dr. Reighard, of t h e  research documents on 

vhich h e  relief for h i s  determination t h a t  age 60 was the 

sppropriate h g e  l i m i t  f o r  air carrier pilots. 

5 .  A review of t h e  years  of publ ica t ion  of t h e  41 s t u d i e s  

listed i 3  Exhib i t  5 reveal t h a t  about 40% of t h e  articles preda te  

World War 11, 3 0 %  are from the 1 9 4 0 ' 6  and-'only 3-0% were published 

i c  t h e  1950's. See Attachment 3 at p. 13. 

- -_ 

6. Of t h e  a r t i c l e s  l i s t e d  i n  Exhib i t  5 ,  over half concern 

r e a d i l y  testeble physiological  a spec t s  of human development, scch 

as speech, hear ing and vision. About  20% are about a c c i d e n t s  and 

i n j u r i e s ,  while 17% concern mental abil i t ies.  

a t  p. 13. 

See Attachment 3 

7 .  Several o f  t h e  e i g h t  a r t i c l e s  about accidents conclude 

that w i t h  age and experience, fewer acc idents  result, 

Attachment 4 at pp. 14-28. 

See 

8 .  Several of t h e  eight articles about a c c i d e n t s  concern 

2 
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;elected age populations which a r e  e i t h e r  much younger or much 

> lder  than age 60 .  

: r t i c l e s  d e a l i n g  w i t h  age and mental a b i l i t i e s ,  three involved 

wpu la t ions  in t h e i r  7 0 ' s  and 80'6 a n d  one studied persons below 

See Attachment 5 a t  29-41.  Of t h e  seven 

9 .  On PaSes 31-34 and 283-288, D r .  Reighard states t h a t  the 

FAA has n o  age r e s t r i c t i o n  for its own p i l o t s  who fly t e s t  

f l i g h t s  and large j e t  t ranspor t s .  See Attachment 9 at pp. 6 9 - 7 8 ,  

10. On pages 215-218 and 224-227 of his depos i t i on ,  D r .  

Reishard r e f e r s  t o  t h e  "Goddard Comrnission" report  issued in 

1979 .  

edoption of tbe FAA's age l i m i t a t i o n  and D r .  Reighard's immedia t e  

supervisor .  D r .  Reighard urged the FAA to perform this s t u d y  

becanse Congress began hearings on the age l i m i t a t i o n  r u l e .  D r  . 
Reighard se l ec t ed  D r .  Goddard knowing t h a t  D r .  Goddard had been 

D r .  Goddard was the  Civ i l  Air Surgeon at the t i m e  of the 

i 

continuously supportive - of t h e  adoption of the.FAA'6 age - - 
l i m i t e t i o n  s ince  1959 .  The Administrator of the FAA l a t e r  

challenged D r .  Reighard's s e l e c t i o n  of Dr. Goddard as having b e e n  

inhppropr ia te .  See Attachment 7, pp. 58-65.  

11. A t  pages 381-382 and 387 of h i s  depos i t ion ,  Dr. 

Reighard acknowledges t h a t  t h e  FAA perfo-rms c o g n i t i v e  t e s t i n g  on 

recovering a l coho l i c s  who are seeking a r e t u r n  t o  f l i g h t  s t a t u s  

end note6 t h a t  in some s i t u a t i o n s ,  subt le  decrements can occur 

which can be determined by testing. 

t h e  FAA issues a spec ia l  license to a p i l o t  who has been 

grounded, it makes t h e  f ind ing  t h a t  t he  p i l o t ' s  level  of 

He a l s o  expla ined  t h a t  when 
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f u n c t i o n i n g  i s  s u f f i c i e n t ,  although some degree of d e f i c i e n c y  may 

remain. See Attachment 8,  pp. 66 -68 .  

I d e c l a r e ,  under p e n a l t y  of perjury, that t h e  f o r e g o i n g  

s ta tements  are t r u e  and correct. 

October 1990 

Executed t h i s  1 2 t h  day of 

4 
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ATTACHWENT-2 

Q 

A 

Did you bring it with pou? 

f would like to uay that I have a l i o t i n g  of 

items of l i t era ture  which I reviewed i n  1959 i n  connection 

with the adoption of the FAA age-60 rule. 

Q Where is the l ist? 

MR. HOLLIHGSWORTBr 

THE WITNESS: 

H e  i s  re ferr ing  to i t  here. 

The l i s t  i s  contained i n  a 

communication signed by the administrator of the  Federal 

Aviation Agen& August 5 8  19598 to tpe..then=rpresident.-of _-- 5 

the Air Line P i lo t6  U s o c i a t i o n .  

bibl iographic references i s  an attachment to that  letter. 

-- -- --. - a -  

The l ist ing of +he 

MR. HOLLINGSWORTH: Do you want to Bee it8 - 
counsel? 

WR. SERWER: Tam. 

39 
I d  
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142 

adoption, et cetera . 
. .  A YeB. . . .. . . .  

Q What research literature is that  specifically? 

A W e l l  -- 

XR. HOUINGSWORTBt A l l  r ight .  

THE WITNESS: This kind of material, by the way, 
-_ 
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39558.0 
Id 

- -  
2 

- 3 

4 

7 

14  3 

Pilot Right6 Umociat ion,  and ehould be no ~urprise  to 

you* . .  

Q 

A 

You are representing that  this -8 produced? 

I t  was produced in response to the Freedom of 

Information A c t  request, that I recall, which has n o t  been 

produced to me today, and it was i n  that  c o l l e c t i o n  that 

r e s i d e d  in the  FAA avai lable  to Pilot Right6 Associat ion 

and Haley, Bader i Potts  ovkr a p e r i o d  of five t c  six 

months. 

free acces6, uncontrolled access, f might bay, according 

to my information. 

The law firm and t h e  P i l o t  Rights Associat ion had 

- 
- 7- e -. 
- XR. SERWER: Thiu will be Exhibit 5 .  

(Reighard Exhibit 5 i d e n t i f i e d .  ) 

BY ER. SERWER: 

0 I ahow you what i s  marked as Exhibit 5. Is that 
. 

a true copy of the letter which you make reference to 

whlch has the bibliography which you have been referzing 

to? 

- 

A Could you repeat that? 

Q I W i l l  aBk it again. 

Is Exhibit 5 the document you have just been 

7 
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.describing which contsinu w i t h i n  it the bibliography of , 

xcater ia l~  which . .  you 5ay were referenced in 1959 . . .  Ln * .  

connection w i t h  the age-60 =la? 

A I raid -= thir im a list of material6 which I 

reviewed i n  1959 in connection w i t h  the Agency8# 

promulgation of the age-.60 rule. 

letter which I haven8t read and which I w i l l  now take time 

to do may put some limits on the nature of those -0 of 

that bibliography. 

listing publications which constituted a reference liource 

i n  the study and preparation of these proposals. I think 

the way it i r  presented here could be interpreted as 

meaning this constitutes the essence of what was a v a i l a b l e  

for and waO reviewed, without sseerting that it -8 +he 

complete -- or represents the only information that was 

reviewed i n  connection w i t h  that rulemaking. 

I think t h e  body of the 

It refers to the bibliography as 

_ -  c - - - .  . I  

- 
(Reighard Exhibit 6 identif i a d .  ) 

BY MR. SERWER: 

f show you what has been marked as Reighard Q 

Deposition Exhibit - Number 6 e n t i t l e d  .Reviews of age 6 0  -- 
chronology - 

A Vets ,  f have it. 

0 

ACE-FEDERAL REPORTERS, ISC. 
202-U1- 3 700 Nationwide Coverale 806 3 3t-?cJ 6 
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29. h'cwbold, E. W e  A, 

37. ?!fits, W, R, & Hilar, C. C, Priac ipa l  mental changes vith acrmrl aging. a, E. J, S t t i g l i t z  (Sd,) ,  Geriatr ic  H e d k h s ,  Phllbdelphbr 
Sounders COD, low, PPI 9 9 = r  - - 
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15 

16 

17 

18 

19 

20 
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4 4 3  

A 1 believe that  the age changes ident i f i ed  a0 a 

consequence of t h e  deliberations .. i n  1959 are change8 that 

are i d e n t i f i e d  a t  least i n  1981 by a comprehensive review 

by the National I n s t i t u t e s  of Health and the findings am 

stated in the preamble with regard to this subject An 1959 

are similar t o  i f  not i d e n t i c a l  t o  -- I wouldn't expect 

them to be identical to -- but are cons i s t ent  w i t h  the 

f indings  follclwing the  review by the National Institutes 

of Xealth i n  1 9 8 0  and 1981. 

Now, as far as extrapolating t h a t  to  1 9 8 9 ,  I 

can't go beyond that. 

has not changed significantly. 

It i r  my opinion that the s i t u a t i o n  

Q - O k a y -  Looking aeaLn at R e i g h d . B ,  wh&h hn.8 . - - 
.L 

been previously marked, i n  the  last paragraph of the  first 

page i t  states 'the trend'-has been establ i shed that the 

transitioning tra ining  time i s  longer in the older age 

groupe, . Do you ree t h a t  rrentence? 
. 

A Y e s ,  1 Bee that. 

Q When they ray mtransitiordng,m axe they 

referring to individual6 traneitioning to jet.?. 

A I don't know h a t  that l l~eani, transitfonLng. 

I'm not sure i n  that cme -- 
12 
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191Db 1B5Db 

REIGXARD'S ARTICLES 

Decade 

1920's 4 
1930's 11 
1940'6 12 
1950 ' S  12 
Unknown 2 

41 

Subject Matter 
Physiology 23 

8 Accident6  
M e n t a l  Abilities 7 

3 Unknown 

9 . 8 %  
26.8% 
29.3% 
29.3%- 

4.9% 

56.1B 
19.5% 
17.1% 
7.3% 

4 1  
13 
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RELATION OF AG'E TO INDUS'I'RJAL INJURIES 
By MAX D. K O S ~ R I S ,  nurrou oj&&r Stairtits 

Summary 

DURiNO the last 20 ycem workem hevc tepcaledy voiced their 
ohjwtjons to diecriminstion againet older workem in management's 
hiring policies. One of tho r e m n s  cited in justification for this policy 
is that  tbe older worker is more of an accident risk than is the younger 
worker. In Bubstantiation, it bas becn'conpnded, first, that the 
pllysio]o~Cd changes which nwompany age decrease the apced of the 
older worker's reaction to danger, thus increasing hie chances of 
getting b u t ;  and sccond, that once injured, his chancea of recovery 
without permanent impairment are less, and that his period of recovery 
is longer than for the younger worker. 

abows that older workers were injured I- frequently than younger 
workers; but once injured, they experienced proportionately more 
d e a t h  and permanent impairment8 than did younger workers. 
Similarly, their b d n g  period8 in temporary dieability were, on the 
average, longer. 

The available survey8 in this field are analyzed in detail later in this 
article. Tbeir principal findinge are summarized below: 
Four plants-two of them public utilities, one a light manufacturing, 

and another a h e a v  manufacturing company-had during 1837 a 
working force of about 26,000. In terne of frequency rates-i. el, the 
average number of disabling hjurica per million hours worked- 
workers between 40 and 54 years of age had rates only about two- 
thirds 88 high 8,s workera under 21, and 70 percent e~ high workers 
between 21 and 29. The rates for the 40-54 gear p u p  were about 
on a level with those for workers between 30 and 39. The rate €or 
workem of 60 sad over w u  lower than that f& workers under 21, and 
about tbe  me ( ~ 8  for those between 21 and 29 yeara of age. 

T h e  same trend is shown by an analysis of about 350,000 industrial 
iajurim reported to the ')l)'isconsh hdustrial Commission during the 

The present article is on attempt to cvoluato them contentions. It ,,-- 

. 
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period 1919-38. It revealed that the percentage of injuries 
upper age groups was, as a d e ,  somedmt lowcr than the perccntllp, . 
of gainful workers in those age groups. 
The Swiss experience, covering about 85,500 injuries during (lip 

period 1930-34, showed that for every 1,000 man-geers of CXpostirC 
to the hazard of industrial injury, oIdcr worken consistently hnd fw-er 
injuries tban younger workers. The frequencies of injuries pcr 1,000 
man-yeam for workers between 40 and 49 were less than thrcc-Iont.t\~s 
of those for workers between 20 nnd 34. Of pnrticulsr intcrcst is tllc 

fact tbet the i n j q  frequency for workcm of 60 or more y e n m  of 
woa lcss than half that for the agcs 20 to 29. 

Tiic Austrian experience quoted by the International Lnbor Oiiiw 
in its etudg, “Discrbinetion Against Eldcrly Workcm,’’ also poitrltrl 
to tho 8ame conclusion. Thc accident frcqucncy renclicd its i~insiiiiriiil 
€or workers between the agos of 20 and 30, sad thcrcalkr fell StcntSiIy 
with advancing age. At 50, it wm only two-thirds of tlrc ~iinsi~iii i i i l ,  
and at age 60, less than one-half. hltlrotrgh these dccrcawo arc 1rir14t 

greater than those bdicetcd by the availnblc United States d n t n .  t r i d  

probably explainable by d*Xerencea in industries and occupn t iow,  1 1 ~ ~  
point in ibe  same direction: i n j u r b  occurrcd proport ioirrr t cly I-< 
frequently to the older then to tlic younger workers. 

Once injured, howevcr, the olclcr workcrs did not, fnro ICC) twll  :I- 

the younger worksre. The proportion of injuriw wliicli w s d d  i l l  

death or pemnnent impairment W ’ R ~  considcrablg higher in t l w  upp-1 
age groups. 

The nearIy 350,000 industrid injuries rcporGd to t lk  IYiwtiii-iii 
Industrial Commiasion contained 8,337 dcatirs. )(’or ev:cbr.\. 1 . W I  

injuries reported, workers bctwecn the ages 21 and 25 Irnd nti ~ w I : I : - ~  

of about 6 deaths. For the age p u p  31 to 36, t h i s  n ~ m h r  rocti I O  
for ages 41  to 45, it remained at about 10; for ngcs 51 t 4 )  $5 ,  t . I t l a  wl 
increased to 12; for agee Gl to 65, to 17; and for ages 71 find over, i o  

Thus, workem in the fortics had no w o m  a death-rate cxpcriclwc h i  

those in the tllirties. It was above 50 that tho <ljflcrc.tico l w t 1 i t 1 ,  

marked. In this age group, the death ratc was nearlv twicc t h t  fit 
workers k~ their twenties, and about 25 pctccnt iipl,cr t h n n  f a 1  

pe3sons in the thirtiea and fortiea. Thc rete lor workers in ttrc R i s l i c -  
in turn, was nearly oncquattcr above that for norkcm in the! f i f r b -  
and about threequsrkre again &S high ~9 for thosc in t.Iw t.IrirIirs :in 
forties. 

The New York expericnce, with about 34GJ000 cnscw, shon’cd 111 

same trend. Workem in the 20 to 28 age group had about i clcn11 
orit of everp 1,000 injuries reported; for workem bctwccn 30 and SI), t 1 1  
r s t e w ~ 8  8; for 40 to 49, it row to 12. From ngc 50 onwnrd, tlrc r:ll 

rose more  teep ply. The arerage of 19 deaths per 1,000 injurics If 
Rgea 50 to 59 ~ a a  nearly hdf ngth  t ls  high as t h t  for workcrfiLii\ I ’  

15  * 
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C i v i l  M r  surgeon 

Chief, Medical Stan&& Divieion 

&vlc9 of Pilot #@rq Charts by the S t a f f  of tbe General Couaael'm 
O f f i e 8  

~ r l  general, it . p p k o d  to b. t b  con~anuw of the IAVYCCI p t e m t  chat a pror- 
cr.tation of tk io  sort would bc extremely vulnerable t o  att.uk by paromr opposed 
to an age l i t a t i o n  for airline traarport pftotr. X t  v u  felt that thfr we5 ~ L I  

attertpt t o  provide ~ c l r n t i f f c  or fsctu.1 justiffcetion Ln a eubjact area i n  rht& 
ruch justiffcation i r  not pocofble. It vas btUeved a l ro  C h C  thir vould not he 
aa ap?roprfatc timc ftos 8 tactfcal  pofat  of VLw for f h f o  t o  be uasd Fn any man- 
ner outsf& the Agmey. Althou$z tbero -8 ibnac rpeaf fk  coanent8 with tcrpect 
t o  tbc aaurer of PteUenhffon of cpsdfic rubjcet material, moet caarncnta had t o  
do vith teasofia why the OubJcct material itself  ru fnr?pro?rfatc and indefen8iblr 

f t  appeared that the lcgal mtoff had tu0 b u f c  rccaarsendetioacl, Pirrt, they  MU^ 
rc-rrd that no ptasentotlcm be u&. second, t h e y  would recoxmend t C P t  i f  a 
pcserrtrtion is or& it coasirt of the presentattoll of rucb w e d t c d  data u i m  
available conct tahg deterlorationo i n  epcciffc fu?lctionr 8ucb u 4 reaction t h e ,  
glare tolerance, might visual ecuitg, IeuPing t h e m ,  accuracy of learning, e t e .  

A t  tbe conclusLon of the -tlng Ht. Howud agreed that, since Ur. Qsceeda h d  
Elreedy # e m  and rpprwed %n prfnclpla the approach pteocqtcd by the d s t f n g  
d a r t s ,  i t  w u l d  be rearmable t o  revfar the chutr  and llnttation8 in accord- 
k l c e  with the 8ugg4ationa obtained franMr. Q~ero&, Dr. CodQrd, and the 
d e r 8  of the B t a f f  of the -tal C 0 ~ 6 e 1 ' 8  offica and to hove these avaflrbla 
for thc A.Lninfmtratot's meeting on the rubjcct bf yilot a&ing. 
Chat Hr. Siovard dll prtaeat she y t m  of the Central C O t m d ' s  O f f f c +  
rpoctiag . 

It is u r p o c t d  
tb.t 
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F E D  E R A L A V  I A T  x o N A G E N c Y - 

/ 
i - 

V?ASI-IINGTON 25, D, C. i *', 

Bevcrly Warran 
ST 3-2100 EA. 380L 

FOR RELEASE: Saturday,  December 5; 1359 

FAA ISSUES 6 0  AGE LIMIT FOR LJfiLINE PILOTS 

. .  

The Federa l  Aviation Agcncy has eutablished 60 an the rriandztory 

rc t [ rement  age for a l r l i nc  pilots, it  w26 aiinounccd by FhA Adminiotrator , 

E, R. TXlcr ,ab.  

Mr. 'Queaada pointcd out t.Lat in the abvencc of any regulation to  

t!,o contrary,  t h e  growing A u m b c r  of pilots aged 60 and over  would 

stantially increase during the ncx* 5 years  vrith some reaching t h e  65 
. . . . . . .  . . .  .... . .  .-;.. i <,.. ..;. I . .  z .,.. .. :..: . -:,*. . '  . . .  ,, . : 

. .  
. . .  " ..... 2 .  ........ .. -...: .: . _  . . 

i o  7 0  category. There are a -10 pilots age 6 today'.- 

ln the nex3 eight y e a r s  approxhnately 250 airline pilots mil l  have reached t he  

b g e  of 60. A s  the number of oldcr  pilots i n c r e a s e ,  they would be rcsponnibld 

for  a grow-isg pe rcen tage  of air  carrier operations: 

i 
# 

T h o  FM believes that because of t h e  progressive detcrioration of 
both physiological and poythologicd function3 which .normally occur with 
a g e ,  allowing pilots in this agc group to r e m a i n  i n  command of afrcraft 
carrying up to 165 pa%sengcrs at specdo of 550 mileP pcr hour would be a 
hazard to safety t.1 air c a r r i e r  opcrations. 
cignificant mcdica . .  

These dcterioratio~le result in 

. . . . . . .  :- . .  .. ..... . .  . . . . . .  . .  . . . . . .  :.: ;.: :<, ,.$ . . . . . . . .  .: 

h a t  clearly eobbU6h that oudden incapacitation due primarily to heart  attack 
rnd etrokes r c s d t i n g  from euch dcfccts become aignificantly more frequent 
I n  any group reaching age 60,  and euch a t t acke  cannot be predicted on an 
- 

. .  . .  , 
. . , .  . . . . . . . . .  . _  . .  . .  - .  

. - .  , . . -  

T h e  Federal Aviation Agency regula t ion  i 8  based on medical facts 

1 -  [vidual basis  by pr io r  medical examiiiationa. T h e  hazards are fur ther  
r; \- ,-reseed in thc &Be of air carri'crs on scheduled airllnee by the fact that 
I---  o lde r  piloto fly the bigger and fauter j e t e ,  carrying more paeoengcrs over - 

. . (more) 
v 
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Other qonifitione which r e s u l t  frdm aging, and which w e r o  
considered, re la te  to  1 0 6 ~  of ability to perform highly ski l led u o k a  
to r e s i s t  f a t igue ,  to inzintsin physical cltamina to unlearn or d i s c a r d  old 

o i  tuations. 
techniques,  a n d  to apply tlic rapid judgment  needed in  changing and e ~ n c ~ ~ ~ ~  C l  

In amending tlrc Civil A i r  Regulations to require that  "No Indi\,idLr.l 
who hzd reachcd h i e  6 0 ' ~  birthday shall be utilized or ~ e r v e  ao a pilo; on 
any aircrzft  while engaged in air  ca r r i e r  operations, " the Agency acted ln 
conformance with t h e  responsibility given to the Administra,tor by tho 
F e d e r a l  Aviation Act of 1958 that, I'L- prescribing otandards,  r u l e s ,  a n d  
rcgulation6..  , *c Administrnto$ ~hal). give full considerat ion to t ho  d u t y  
r e s t ing  upon air c a z r i e r s  to p e r f o r m  their services with t h e  higheat pocsl t lo  
degree  of safety in  the public in te res t . .  , ' I  and t ha t ,  "The Adminiutrator  a?,~ . l :  
exercise and perform his powers and dct ies  under  this Act in euch 2 m<nn,ar 
as will best  tend to reduce o r  e l iminate  'the poss ib~ l i ty  of, or r e c u r r e n c e  o l ,  
acc iden t s  i n  air t ransportat ion. .  . ' I .  

The regulation y i l L  Like effcct March  15,- 1960. 

This regulation 8 . 0 ~ s  not, ,$owever, apply to pilots of o n i a l l  
a i rcraf t -who opeiate  .&der + a r t  42,' c w e r l n g  'ir+e&ar'alr carricr a-pcratlozr. 
Such a rcgulation wil l  be the subject  of further Gtudy by the Agency, and 
will  be presented a6 a proposal if considered nccceoary.. 

. . -  . . .. - ... . 
, . . . ... . .. 

A s tudy  of the comtnents received by the F M  aG a resul t  of t h o  
proposed rule malciug indicated that the amendmcrit requirillg airline piloto 
to make the t ransi t ion to tiirbo-jcts prior to age 55, was t h e  only itern 
which warrantcd a public hcaring, o ince  thc'pucpo~c of ouch a hearing !a 
to  provide an opportunity to obtain information over and above that r;hlcb C t a  

be secured bv wr i t ten  comments .  A c c o r d k g l y ,  a public hearing on tht0 
propoBal only has been scheduled for 10:OO'R. M .  EST on January 7,  1960 
at F M  H e a d q u a r t e r s ,  1'711 New York Avenue, N, W. - -4  - c- 

4 .  

. TI13 proposals to eobb1it;h these age requirements were pi;blichod 
in the Federal Regi s t e r  on June 27 as propoeed amendments to Parto 
40, $1, and 42 of the Civil Air Regulations and were circulated to intcre8ted 
persons for comment at that time. . 
views on the proposed  regulations had 90 d a y s  Fn which to do DO).  

comments reccived OR the d ra f t  proposals W e r e  carefully evaluated befo re  
. the Agency mado Its final decioion. 

(Those who wished to  e x p r e s ~ ~  thclr 
hll 

Requeste for a public hearing on the a g e  60 portion of the proPoad d 
indicated no Issue not already considered, nor  any i t eme not already cOvc'6 

by written cornmente. .: 
(more) 



F A A  - 5 - 10 0 - 3 -  . .  

Arguxnente w4ro advanced lo th  in favor of and oppooitfon t o  &c 
propooal. The Air Transport Association rcpresent ing the  major a i r  
carriars wao In favor of t h e  agc 60 regulation, t he  Air Line Pilot8 
Association was etrongly opposed and recommended that pilot fitneso 
should be m a d e  on an individual bas i s  with no age qualification, 

conoidered the inability of present day medical ocicnce to  predict in  
cldvance on an individual oclective basis ouch oudden incapacitating 
occurrcnceo a o  hczr t  a t t a c ! ~  or ,gtro!ceo, even where ex-cptional mcdical  
care and cxarnination programs exist. 

Ln refocting t he  latter a8 zn Inadequate eafe ty  s tandard,  .the F A A  

c 

- 
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- Increased public attention is focuoed on the background 
which led the F e d e r d  A-;iation Agency to i w u e  the regulation 
on the maximum age lwi: for air carrier pflots. Sonic of t he  
basic question8 asked ajGut t h i o  ttmely toprc a re  covcrcd here  
a a  follows: 

I 

- 0. WHAT PROMPTED FAA TO PROPOSE THE MAXIMUM A G E  LLIdT 
FOR AIRLINE PILOTS? 

- h. Consideration for public sc-ery. (This is consiotent with the opecific 
responsibility assigned to -;e FAA Administrator by Congresa. ) 
the FcCeral Aviation A c t  of l C S 8 ,  which created this Agency,  Congrees  - 

prescribine o t z ~ d a r 6 . s ~  = *des  z d  rcgillztiono affecting zir car.ricre. 

In 

c 
provided s3ecific gu ide ihes  +A be followcc! by the Achdnistrator in -. 

?-'I CongFcss requf.res ?3at ' z 5 e  -k5ni..n!strator shall give full conoideration . . . .  
::..A. .)-to. the duty resting upon .at.=. czrricrs tmppcrfoim-ficir. aeri.icc8 voith;~.:' ..:.i ........... . ~ .  : :-. 

I . .  . .  ._ 
the bighest 7066ible degree 5 5  safety is. *&c public interest . .  . " a i d  
"The Adzntnistra-tor s h z 2  e-.=ezclse and perform his powers and duties 
under this Act in such 1227ze= 2 s  MU. best tend to  reduce or eliminate 
the possibility of, (x r e c u r r e c z  of, accidento.. , . I' . 

- 
- Q. HAS IT B E E N  DEMONS' iXi-ZYD THAT AGE IS A FACTOR IN THE 

OCCURRENCE OF AIR U 2 2 S R  ACCWENTS? 

- h, No. Fortunately there are very few air carrier accidents. There arc 
alee, at present, very few &:r carrier pilots in t h e  older age brackets ---- around 40  of them 60 or over, for example. A e  a conscqumce, i t  
would take quite &-number of zccidents before we would have proof of 
.a relationship to the  age of t;e pilots involved. 

- 
. . . .  . . . . . . . . .  . . . . .  . . . .  I . . . . . . . . . . . . . . .  . . . .  . ~. 

. .  :- . . Q . WEN,. WHAT . .  BGk-:~o. ?io$ ~VE'.FOR"-TING . _ .  ._ \ .  THE.A.C-,3 -. 0.F "; :.,' '. 
- .  

W I E R  'PILOTS: 

- A, T h e  general howledge  of w&t hdppena to a l l  humane as they  grow older ' 
b c e n  applled to a speciEc group of hunia.118 --- air carrier pilots, 

from the  general h o w l e d g e  oi t h e  procesaee pf aging i t  ig apparent 
'that the function8 which make up the sk i l lo  required of airlino pilots 
-bagkt  to deteriorate wel l  b e h e  the age of 60,  

w 

(more) 
I 9 



- 
Q. 

- 
A. 

- 
Q. 

HOW MANY PILOTS WILL BE AFFECTED BY THE ESTABLISHMENT OF 
A MAXIMUM AGE OF 60.7 

At preeent there  a re  approximately 40 air carrier pilote aged 60 or 
over. 
however.  
would be 250 ac t ive  air carrier pilote o v e r  60. 
would have re t i red  voluntarily or for  othcr r e 2 e o n ~  would no longer 
be serving as air c a r r i e r  pilote. 8 years  ago there were  none  who 
had r e a c h e d  age 60. ,This fa a reflection of the age of t h e  air  c a r r i e r  

T h e  n u m b e r  who will bc in 'his age range i s  h c r e a s i n g  steadily, 
For c x m p l e ,  i t  is estimated that in 8 m o r e  years thcre  

M,my others ovcr 60 

. industry itself - - - -  pilots have.grown old with it. 

E N ' t  IT TRUE THAT PERSONS VARY C G N S I D E U B L Y  LN THE RETENTlCn 
OF THEIR SICILLS AS T H E Y  GROW OLDER? 
INDIVIDUALIZE AHD ELIMINATE ONLY T H a E  I'm0 H A V E  BEEN 
SIGNIFICANTLY AFFECTED BY T i E  AGING PROCESS? 

W H Y  CAN'T YOU 

- 
A. Everyone agee. The, individual function8 decline at a dit 'ercntaatc i: 

t h e  s a m e  individual. Sincc w e  are ta3dng about changes in a mult-ipllclty 
of individual functions, psycboio$ical and physiological, which collectiv- 

. . .. 
.- *:'.-- -:.: ::..:.;;;-_:?:-~.::.:.ely.-contribute to.the. E M ~ S  of piloting . -  . .  . .  aircraft safcly, i t  is a p p x  ent t ha t  

-. -.. ' \  ' 

.. a prcc iee  a e s k s  sment'-of the comblnea '6ffeci"of'multipIe deteriorations .....:.. . . . .  . 
would be difficult. 
t h e  cxtcnt and significance of individual impairment8 cannot be m e a u u c d  
with any degree of accuracy. 

As a matter of fact, i n  t!nc present ota tc  of h b w l e d g a ,  - 

I 

Q. 
' 

IT M-'PERRS TI-LAT BECAUSE OF THE LACK OF KNOWLEDGE N E C W . '  
TO LNnIVLDUAJJZE, YOU m V E  DECIDED ON AN JLRBKl"XR#LR AGE CUT.:* 

T H E R E  A PRECEDENT FOR SUCH ACTION BY THE FEDERAL GOY='. - 
. MENT? 

- A. To our .knowledge the Federal government hae not previously set a 
m a x i m b  age limit for any grou? in p r iva t e  industry. 
safety c o n e i d c r a f ~ o n ~  involved in zir carrier operations, it is  not 

that of.the..large Europerm airb;ee.  queried one .ha! .a compuleory 
r,etirement age of 60 for Its pi1otd;'thk' othera.cOmpoi'.piloti.to retire'at:: e . .  

Becauee of t h e  

_ . ._  . . . . . . . - . surprising that. th-e FAh' is cur rer t ly  involved. It i a  intereating to noto ...,.,. '- ' . _... . ._ . .  - - 
-. . . .  . -  . 

- age 55, 

7 



-,’ . - 3 -  
-. - //‘ C d  . .  

THE RECENT INTRODUCTION OF JET AIRCRAFT ADD TO THE - 
U R G E N C Y  OF E S T A B U f I I f \ J G  A MkYLhiUhi AGE LIMIT? 

TO a cer tain extent, yee. 
the a i r  car r ie r  Industry the older m o r e  scnior  pilote have first choica 

of the  newer  a i rc raf t  and the added benefits and prestige associated with 
flying them. 
considerably highcr than the average a,ae of  all airline pilots. 

p 6 s e n g c r s  c a r r i e d  per plane, it i s  ap7arcnt that thc opcration of : ~ C E I ~  

plants is inore  cri t ical  and there  is responsibil i ty for an increased n u m b e r  
of l ives in any given flight. 

Becausc of the seniority eyetem which e x i e t e  

As a consequcnce, the average age of jet pflote today is 
When 

conoider  t h e  faa te r  speeds,  higher a l t i t c d c s  and greater numbere of 

. 

WILL IT EVER BE PCSIRLE TO INDWDUALLY SELECT PILo’rs 
Y,WO W I L L  BI= W E  7 ’0  CONTINUE aXI-O;\iD AGE b o ?  - 

~ 

‘i 

I 
I 

I 

! 
I 
I 
I 

Not in t h e  irarncdiatc fua t r e .  For  cx+nple, with t he  otate. of knowledge ’ 

at preaent,  2cspite millions being spent in xncdicdl rcscarch,  the pre-  
diction of inca2acity .from heart disease i;l ZL-I apparently healthy individual 

indication of such a condition in ‘the precc6ing medical examlination 
accomplished within s ix  months to  a year before the attack. 

Wc hope that, as medical knowledge advancerj, ability to select 

Since the crez t ion  of d e  FAA, considerable 
on an individual basis will improve to the point where a rb i t ra ry  r u l e e  
will not be necessary. 
attandon has been givcn to the development of a medical p r o s r a m  whirh 
will meet t h e  needs of the  Agency‘s overall safety program. 
knowledge which can be applied to pilots is developed b y  the Officc of 
the Civil Air Surgeon and by medica l  researchers generally, I t  will 
bc utilized in eupport of a i r  safety. Studies of the effecte of aging a8 
applied to pilots have bcen given high pr ior i ty .  

AE 

. . . .  . . . .  ‘ . . /:..‘r., :,. ’ ’. . .... * . j . .  : : ....... -’- ...................... . .  --I . . . .  .::.:; ! J - . -  . -1: . -,;.. .. . . . . .  ... 
. I  . 
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- REPORT 
- from the President 

- Aerospace Medical Association 

a 

Effective on March 15, 1960, in accordance with amended Civil Air Re+:\- 
lions, “no individual WJlO has readied his sixtieth birthday shall be utilized or 
serve as a pilot 011 any aircraft while engaged in air carrier operations.” 

Our Association supports the Federal Aviation Agency in m k i n p  this 
regulatioii in the interest of public safety. Whereas i t  ~voulcl be ideal i f  there 
were accurate, valid rests ,to pennit selected airline pilots to fly after age sixty, 
until siicli exacting tests are available we n u s t  recognize rhat the public safety 
caiitiot bc conipromised. 1nsig;ht into the validity of this regulation in the 
rcrtliii of pihlic slfcry i s  very wcll s~unnlrrrizal in the following cditoriiil from 
the Wmhirqtorr Post of 1)eceeniber S, 1959, entitled “Pilot ARC arid Safety :” 

Tile new Federal requireinent that airline pilots must be retired at the age of sixty 
may fall harshly on some of the individuals concerned. but we  think it is plainly in the 
piiblic interest. The Federal Aviation Agency Iias adopted the rule in part because of 
the higlicr s cctls of jet aircraft wliidi impose added denlairds on the physical and rriental 
c;qncities oP pilots. ]jut t\ic s t i d ~ e i i  iircipacitirtioil of a pilot of any aircraft <an create 
a serious emeryeticy, tlireateiriiig iioi only the lives of his passengers, but also tliose of 
people on tile ground below. 

The medical evideirce is .mple that a significant niimber of men over sixty suffer a 
general inqnirment of ability and are stisceytible to suddcn atlacks of one kiiid o r  
mother. Moreover, no degree of medical examination and care, however regular o r  
individualized. C;UI predict the Occiirrcnce of such attacks or provide a basis for selective 
retirement, a s  urged by tlie Air Line Pilots Association. The air carriers themselves 
h v e  favored tlie retirement rule, wiiidi is common among major foreign airlines. and sa 
i t  is likely that the airlines will  make adequate financial provisions for their retired pilots. 

Only about forty will be initially affected by the rule, but in the next eight years soiiie 
250 p i l o ~ s  will reitch the :ige of sixty. Obviously tlie F A A  11;s imposed the regulation 
in gout1 liiiir, SO that most iiiclivitlu;ils will be d d e  to rit;tke tlir necessary adjustments in 
pcrsoiial 1 k w s .  hlwt  iiiipw-t:iiil, Iiublic s;rfcly slioiild l e  ilurilrer culiar~ccd, mid dris must 
be tlic governing coiisidemtion. 

, 
Already Iiigli priority has beeti given to stutlics of the effects of agiiig as  

ibpi)lictl to pilols. As l j~e(ti~id kiiowletlgr iticreases, regulations will be improved. 

0 LUDWIG G .  LEDEWER, M.D. 
President 

b 

J . ~ N U A W Y ,  1964 - 69 
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800 Independence Ave , S W 
Washington. D C 20591 

Mr. Samuel D. Woolscy 
1000 N. Lake Shore Drive 
Apt. 2101 
Chicago, Illinois 60611 

Dear Mr. Woolsey: 

I am enclosing a copy of our study entitled "The Influence of 
Total Flight Time, Recent Flight Time and Age on Pilot Accident 
Rates" for your use. It should be noted that our study is 
unofficial because it was never formally published by the 
Federal Aviation Administration, (FAA) or the Office of the 
Assistanc Administrator for Aviation Safety. 

Under ny management and technical direction, the analysts with 
Aviation Safety and contractor employees of Acumenics Research 
and Technology, Inc., supported Operations Research Branch in 
the development of the concepts and information relating 
accident rates and pilot experience. We have not formally 
accepted this study as a final product because there are major 
data deficiencies. Other problems with the study have been 
discussed by experts in the aviation field as well as within my 
office. In 1983, we terminated further research on this topic, 

Your use of this study to support any position may be 
questionable at best. If I could be of further assistance, I 
can be reached at 202 267-7227. 

Sincerely, 
I m4- Kenneth M. Chin 

Executive officer, 
Office of the Assistant Administrator 
for Aviation Safety 

Enclosures 
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Karen H. Baker 
Agsistant General Counsel 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

Washington, D.C.  20507 I .  
-. - 

1801 L. Street, N.W. 1 -  

-- 
(202) 663-4770 

---- * -- 

XN THE UNITED STATES DISTRICT COURT 
FOR THE 

CENTRAL DISTRICT OF CALIFORNIA 

EQUAL EMPLOYMENT OPPORTUNITY ) CV 90-5253 TJX (GX) 
COMMISSION, 1 

) DECLARATION OF 

) 

1 
1 
) 
) 
) 

Plaintiff, ) T. FRANKLIN WILLIAMS, M . D .  

V. ) October 22, 1990, 3 p . m .  

LOCKHEED CORPORATION, 

Defendant. 

16 

17 

18 

1 9  

20 

21 

2 2  

23 

24 

25 

26 

~ A & ? Q  U 

1. I T. Franklin Williams, M.D. since 1983 1 have been 

the Director of the National Institute on Aging (NIA), National 

Institutes Of Health (NIH), and an Assistant Surgeon General of t h e  

United States. My business address is Building 31, ~ o o m  2 c - 0 2 ,  

Bethesda, Maryland 20892. My telephone is 301/496-9265. 

2. 

declaration. 

a medical doctor, have been (and remain 6 0 ,  although on leave) a 

professor of Medicine and of Preventive, Family and Rehabilitation 

Medicine at the University of Rochester since 1968, and am a 

My curriculum vitae is Attachment 1 (pp. 18-34) to t h i s  

As it demonstrates, I have forty year6 experience 



1 of g e r i a t r i c  medicine t h e  focus of my career. I have conducted 

2 extensive o r ig ina l  gerontological research throughout  my career, 

3 nd d i r e c t  t h e  considerable research a c t i v i t i e s  of t h e  National 
- - i  I 

1 

1 

1 

1 

2 

2 

2 

2 

3 
CI 

4 

: 

4 . 

n s t i t u t e  on Aging. 

3. I am providing t h i s  declaration in support of p l a i n t i f f  

qual Employment Opportunity ~ommiesion's motion f o r  a preliminary 

njunction t h a t  w o u l d  allow Kenneth W. Weir, a p i l o t  employed by 

efendant Lockheed Corporation, t o  continue t o  f l y  the U-2/TR-1 

i r c r a f t  a f te r  h i s  s i x t i e t h  birthday on October 2 0 ,  1990 .  

1 he at 'onal  s i u e i b g  - 

of 1981 

4 .  I n  March 1981, the  I n s t i t u t e  of Medicine ( I O M )  of the 

National Academy of Sciences, under contract to the NJA, produced 

I report  on  t he  question of whether an age l i m i t  of 6 0  for p i l o t s  

was medically appropriate ( the  IOM Report). The fOM Report 

detailed medical conditions t h a t  might be of s ignif icance for 

pi lo ts ,  and produced recommendations t o  t h e  NIA. Its chief 

conclusion was t h a t  age 6 0  was a n  age of no p a r t i c u l a r  medical 

significance for pilot ing.  

5 .  Among the  XOM's findings were t h e  following ( the page 

references are those assigned t o  t h e  IOM Report when it was made 

an appendix t o  e report  by t h e  NIA t h a t  followed, s e e  para. 7 ) :  

a. Cardiovascular disease can be detected through exerc ise  

stress tes t ing ,  and Federal Aviation Administration (FAA) use of 

this t e s t i n g  for p i l o t s  a f t e r  age 50 is desirable,  a long w i t h  risk- 

factor  analysis (IOM Report a t  F-76). The IOM further produced a 

Schedule fo r  Cardiovascular Disease Screening for p i l o t s  

(Attachment 2, p. 35)  t h a t  recommends s t r e s s  t e s t i n g ,  a t  age 60 and 
- .  

2 



I! 

I( 

1' 

11 

1' 

2 

2 

2 

2 

2 

2 

2 

2 
I 

:very other year thereaf ter ,  for p i l o t s  wishing t o  maintain Class 

; FAA medical ce r t i f i ca t e s .  

b. The IOM found a def in i t e  increase i n  cerebrovascular 

3isease, on average in unscreened groups, a f t e r  the age of 45, and 

recommended that pi lo t ing  examinations include careful  medical and 

Eamilial his tory ,  examination of carot id  a r t e r i e s ,  and cardiac 

examination to help insure t h a t  p i l o t s  are a t  reduced risk of 

Experiencing incapacitating events as the  r e s u l t  of such disease. 

IOM Report a t  F-103. The IOM aleo found t h a t  

[ I In the 60-year-old range, more de ta i l ed  neuropsycho- 

log ica l  evaluation as a baseline f o r  future comparison 

would be a n  excellent s tep.  

IOM Report a t  F-105. 

c .  The IOM found t h a t  

most mental disorders a r e  e i ther  not age-related or tend 

to begin well before age 60.  

IOM Report a t  F-112. I t  a l so  found t h a t  t h e  "peak incidence of 

alcoholism is found i n  the  45-54 age group." I t  recommended t h a t  

the  FAA i n s t i t u t e  more rigorous procedures for detect ion of mental 

disorder and alcoholism, w h i l e  noting t h a t  t h i s  recommendation is 

not re la ted  t o  age. IOM Report a t  F-114. X t  f u r t h e r  noted t h a t  

t h e  FAA established protocols in 1976  f o r  re turn  of alcohol ic  

p i l o t s  for f ly ing  status after achieving sobriety. IOM Report at 

F-115. The FAA's protocols include neuropsychological testing t o  

determine whether such pilots have experienced cogni t ive losses 

su f f i c i en t  t o  make them unsafe f o r  continued flight duty. 

d .  The IOM surveyed most other health aspects of flying. 

It  found tha t  6ome changes occurred e a r l i e r  than 60 ( such  a6 

3 



1 t  

1: 

1I 

l! 

2(  

2:  

2: 

2 

2 

2 

2 

)usceptibility of the eyes to glare, which increases On average 

ifter age 40, IOM Report at F-122) while others were not related 

;O age among pilots (changes in dark adaptation, IOM Report at F- 

3t 123; decision-making capabilities, 1024 Report at F-125). 

:oncluded that 

The speed and accuracy of decision-making 

performance of older pilots appears to be highly 

dependent upon the cardiovascular-pulmonary status 

rather than chronological age. 

XOM Report at F-129. 

e. The IOM also found t h a t  

among pilots there is no correlation between age and 

intelligence.. .although there is a correlation among 

the general adult population.. ..Because [pilot] 

health is maintained and levels of formal education 

are generally in the college range or beyond, an 

early decline in intelligence in active airline 

pilots is unlikely. Changes that occur may b e  

related to a specific medical problem. 

IOM Report at F-140. 

6. Finally, the IOM found that while 

average risk of acute incapacitation increases with 

age. .risk-factor profiles and a more thorough 

testing of high r i s k  individuals are adequate to 

identify those pilots whose health status would 

represent a threat to safety because of possible 

acute incapacitation. . . .Furthermore, there is reason 

to believe that well-practiced skills would show 
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little i f  any age-related decline. 

[OX Report ut F-160. 

7. A committee convened by the NIA reviewed the IOM Report 

Ln the spring  of 1981. Tbe committee produced its 'Report of t h e  

Sational Institute on A g i n g  Pane l  on the Experienced Pilots Study' 

(the N I A  Report) in August 1981. It concluded, as had the IOM, 

that there is no scientific basis for the Age 60 Rule. The N I A  

further concluded that because there had never been any airline 

experience with over-60 pilots, no data had been collected on them,  

and consequently recommended the following: 

a. Retention of the present age limit of 60 for airline 

pilots flying under Section 121 of the Federal Aviation Regulations 

(the Age 60 Rule), pending collection of data on airline pilots; 

b. Initiation by the FAA of CL systematic program of allowing 

volunteer airline pilots to fly to age 65 t o  collect data to be 

used to assess changes to the Age 60 Rule; 

c. Extension of the Age 60 Rule to all pilots flying 

passengers for hire (commuter airlines not presently covered). 

8. The N I A  Report represented a compromise intended to 

produce incremental change by the FAA. At the time the N I A  Report 

was issued, many of its members, if not all, believed that t h e  FAA 

had already informally agreed to institute a program of post-60 

piloting a6 recommended. Following the N I A  Report, the FAA i s s u e d  

an Advance Notice of proposed rule-making to institute a study of 

the medical and proficiency status of airline pilots over age 60. 

Two years later, however, the FAA abandoned the proposal, s t a t i n g  

that the study would not be reliable because only healthy pilots 

would volunteer, and further, in rejection of the IOM's - 
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onclusionsI that it wae not possible to adequately test older 

dlOt6 to ensure the public safety. 

9. The NIA formally abandoned in _-- L- 1 9 B t h e  - position of the 

JXA Report, when I testified, on October 16 ,  1985 before the House 

Select Committee on Aging (that testimony is contained in Committee 

?ublication No. 99-533 pp. 9-25, 59-64), that it was the official 

?oeition of the NIA that testing of pilots after age 60 w a s  

Eeasible and desirable, could be used to allow them to safely 

continue flying in commercial aviation, and was recommended as the  

preferred present alternative to the Age 60 Rule. To prepare m y  

testimony, 3 consulted the IOM Report, and numerous scientists w i t h  

expertise in gerontological issues. My 1985 testimony we6 approved 

by the NIH Office of Legislative Analysis, the Public Health 

Services and the Department of Health and Human Services. 

10. It continues to be NIA's position that all p i l o t s ,  

airline or otherwise, may be tested to determine their continued 

health and Competence, and that best ensures their ability to 

Safely f l y  after age 60. The protocol for testing of pilot6 that 

1 provided to the House Select Committee on Aging in 1985 presents 

One means of allowing pilots to fly after age 60 (It is Attachment 

3a, pp.36-39 to this Declaration). Other protocols, most notably 

that proposed by Earl Carter, M.D. Ph.D. and 0thtr6, a6 the  "Age 

60 exemption Protocol' (Attachment 3b, pp.40-42) in a 1986 

submission to the FAA in support of allowing pilots over age 60 to 

f l y ,  are similar. My approach was to u6e simulator flights and 

knowledge tests to a6ee8s cognitive function; Dr Carter's approach 

wa6 to use neuropsychological testing. Either protocol may be used 

to asse6s the medical and cognitive integrity of pilots who wish 
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:o c o n t i n u e  to fly after 60. In 1986, the former Director of the  

JIA and N I A  report panelist Robert N. Butler, M.D.# wrote to the 

WA in support of the Carter protocol (Attachment 3c, p. 43). 

11. The basis for the NIA's position that it is unnecessary 

to use age as the basis for removing pilots from flight status is 

jescribed, in part, below. 

Phy6iCal  H e a l t h  and A- 

12.  Increased risk of coronary artery disease ha6 been cited 

16 a reason why pilots should be removed from flight s t a t u s  at age 

60. However, pilots may be tested for coronary artery disease 

through exercise stress testing and thallium screening. Pilots 

over 60 who test negative for coronary artery disease do not  

represent more risk than pilots under age 60. 

13. A study of the effectiveness of exercise stress t e s t i n g  

and thallium screening has been i n  progress since 1 9 7 7  as part of 

the Baltimore Longitudinal Study of Aging,  sponsored by the NIH and 

N I A .  The latest results of this study, titled Prevalence and  

Prognostic Significance of Exercise-induced Silent Myocardial 

Ischemia Detected by Thallium Scintigraphy and Electrocardiography 

in Asymptomatic Volunteers, have been published in February 1990 

Eircul ation , by authors Jerome L. Fleg, e t  alA I bavt personally 

analyzed the data used fn this study,  with the assistance of Dr. 

Fleg, to compare directly the 40-59 year old group t o  the  60-69 

year old group. My snalysis shows the following: 

a. For apparently healthy persons aged 40-59 who test 

negative for coronary artery disease in initial exercise stress 

test6 and thallium 6crcen8, t h e  risk of having any type of heart 

event in the next four to five years is approximately five percent. 
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[a l f  of t h e s e  events will be angina only. For such persons aged 

io-69, the r i s k  is seven percent. Again, roughly half of these 

!vents are angina  only. Thus, among i nd iv idua l s  who t e s t  negative 

Cor coronary a r t e r y  disease, t h e  risk of heart event s t a t i s t i c a l l y  

Le t h e  6me for persons 60-69 a6 f o r  persons aged 40-59. 

b. Exercise stress testing alone wae essentially as 

a f f e c t i v e  in detec t ing  coronary srtery disease as exercise 6treSS 

testing plus t h a l l i u m  screening for persons age 60-69. 

c .  False positive results -- t h e  p r e d i c t i o n  of coronary 

s r t e r y  disease where none e x i s t s  -- are higher for  i n d i v i d u a l s  over 

60 than for i nd iv idua l s  under 6 0 .  False negatives (disease where 

none was d e t e c t e d )  are t h e  same w i t h o u t  regard t o  age. Thus, v h i l e  

o l d e r  p i l o t s  may be more l i k e l y  t o  be unfairly removed from f l i g h t  

status on t h e  basis of these resu l t s  (absent followup), they are 

no more l i k e l y  to be erroneously kept on f l i g h t  s t a t u s  than their 

younger Cohorts. 

1 4 .  A n o t h e r  mean6 of determining r e l a t i v e  risk of heart 

events  is to examine an individual's risk f a c t o r s .  A 60 year old 

person with a negative family history of coronary a r t e r y  d i s e a s e ,  

who has never smoked, has relatively low blood pressure, glucose 

and c h o l e s t e r o l  readings, and 8 normal ECG, has a low r i s k  of h e a r t  

attack. 

~euroloa~cal H e a l t h  and A- 

15.  There are certain neurological events that proponents of 

an age 60 limit for p i l o t s  cite as justification for their 

position. These inc lude  syncope a t t a c k  ( f a i n t i n g ) ,  t o t a l  g l o b a l  

amnesia (sudden loss of memory), and t rans ien t  i s c b e m i c  attack 

(first expresoion of stroke-proneness) , subarachnoid hemorrhage, 

e 
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t r O k t ,  and A1Zheimer'8 disease. 

leneral ques t ion  of r e t a i n i n g  pilots i n  f l i g h t  s t a t u s  a t  age 60.  

These are n o t  of r e l e v a n c e  t o  the 

a. The group inc idence  of o r t h o s t a t i c  hypotension does 

increase on average with age. T h i s  is a t y p e  of syncope that 

results from sudden standing. However, it is g e n e r a l l y  a problem 

>f person6 in t h e i r  80's. Other t y p e s  of syncope are not  age- 

* 

related. 

b. Total global  amnesia is extremely rare and  probably not 

age-related, 

e .  The group incidence of t r a n s i e n t  ischemic a t t a c k  does 

increase on average w i t h  agef although age 60 is not an age of 

s i g n i f i c a n t  i nc rease  in t h e  inc idence  of such e v e n t s .  They can 

Occur a t  any age, and are best avoided by t e s t i n g  for hyper t ecs ion .  

Subarachnoid hemorrhage results from a b n o m a l i t i e s  i n  the 

vessel6 i n  the bra in ,  and is most l i k e l y  t o  occur in t h e  t h i r t i e s .  

Among older  i n d i v i d u a l s  it is a s s o c i a t e d  w i t h  u n c o n t r o l l e d  

hypertension (over 160 systolic and 90 diastolic), a condition 

which is n o t  tolerated i n  pilots. 

d.  

e. The group inc idence  of stroke does increase on average 

with age in an unscrtened popula t ion .  A man aged 50  ha6 a 0 . 2  

percen t  risk per year of having e f irs t  stroke; a man of 60 has a 

0.35 percen t  risk. The 

prevalence o f  stroke (the percent of the population t h a t  has 

already experienced the event) is .2  percent for persons 35-44, -6 

percent f o r  the population age 45-54f  and 1 . 5  percent for the 

populat ion age 55-64.  However, stroke is 8 6 B O C i a t e d  with 

hypertension, and medically certified p i l o t s ,  who have beec 

screened to elimioate t hose  with hyperteasion, are  as d group at 

That risk rises t o  0 . 6 5  percent  at age 7 0 .  
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, e see r  risk t h a n  t h e  general popula t ion .  

f .  Alzheimer's  disease is a very rare d i s e a s e  u n t i l  t h e  

seven t i e s  and eighties, al though it can  occur  even a6 e a r l y  aB the 

Eortics. Ear ly  o n s e t  Alzheimer's disease ha6 been found t o  have 

r s t r o n g  hereditary tendency,  and t h u s  for persons aged 4 0 - 6 5 8  

Emily h i s t o r y ,  r a t h e r  than age, is t h e  best p r e d i c t o r  Of the 

condi t ion .  It is estimated t h a t  less t h a n  0.1 p e r c e n t  of the 

popula t ion  ha6 Alzheimer's  disease by age 65, while 5 %  of the 

popula t ion  over age 65 h a s  t h e  disease. 

weuropsvcholoaical Heal th  (C o m i t i o n )  a nd A- 

16. I t  is simply i n c o r r e c t  t h a t  increased neurop6ycho log ica l  

problems o c c u r  a t  age 6 0 ,  as a f u n c t i o n  of age. Extensive 

research, including that  of K. Warner Schaie, a pre-eminent 

g e r o n t o l o g i s t  I has demonstrated t h a t  among u n s e l e c t e d  p o p u l a t i o n s  

U p  to age 67, age does n o t  predict l e v e l  of cognition. R a t h e r ,  

changes occur  because of disease c o n d i t i o n s .  Foremost among 

disease c o n d i t i o n s  a f f e c t i n g  cogn i t ion  are coronary  a r t e r y  disease 

and hype r t ens ion .  

1 7 -  Memo- capabi l i t i es  do n o t  become an issue in the general 

popu la t ion  u n t i l  a t  earliest the very  l a t e  sixties and t h e  

S e v e n t i e s  and e i g h t i e s .  Impairment i s  g e n e r a l l y  a f u n c t i o n  of a 

disease state,  and medical t e s t 6  m e  e f f e c t i v e  a t  d e t e c t i n g  d i s e a s e  

states 

18. The one neuropsychologica l  change that is documented i n  

general popu la t ions  is a very s l igh t  i n c r e a s e  i n  average r e a c t i o n  

t i m e  w i t h  age. However, t h i s  is i n  t h e  m i l l i s e c o n d  range, less 

than a t e n t h  of a second d iminu t ion  i n  r e a c t i o n  time from t h e  age 

group i n  t h e i r  20's t o  t h a t  in t h e i r  70's.  I n  t e r m s  of practical 

10 
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?trsons perform better on accuracy tests than do younger persons. 

Further, the research of K. Warner Schaie shows that more than h a l f  

Df persons in their 60 's  6hOW no decline in speed of reaction, and 

that reaction time can be measured. 

Lgtermetation of Research 

19. One must be cautious i n  interpretating statements made 

in textbooks and journals on 'normal aging." Most earlier studies 

on aging was based on subjects with significant diseases, w h i c h  

directly impacted on the results. For instance, in cognitive 

studies, older research subjects were o f t e n  drawn from poorhouses 

or nursing homes and were likely to be frail and in poor health. 

Often, these persons had substantial disease complications or were 

alcoholic, or had minimal life achievement as the result of f e w  

intellectual gifts, all conditions that are known to result in 

inferior performance on cognitive tests. These subjects would be 

tested, and their results compared to those of young individuals, 

often university students. This early research thus incorrectly 

posited that the measured group cognitive loss w i t h  age was caused 

by aging. In more recent studies where there 5s careful 

discrimination made between aging per se and dieease, such resul ts  

to not  occur. We know that if individuals' health is intact, their 

cognition dots not decline as a function of increased age. 

The Office of Technology A 86666 ment R e D o a  

20. I have read the s t a f f  memorandum from the Office of 

Technology AS6eSS"It (OTA), dated September 7, 1990.  While my 

understanding is that this report is not an official publication 

11 
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f the OTA, I am nonetheless preparing a formal response, and hope 

.o discuss the matter with its representatives i n  the coming weeks. 

!y comments at this time are limited t o  the following: 

21. OTA relies almost heavily on the 1981 NIA Report, and 

Fails to recognize that the IOM findings did not mandate t h e  

retention of the Age 60 Rule. OTA does not even mention the fact 

:hat the NIA's position changed five years ago. OTA further 

niestates the conclusions of t h e  IOM Report. 

22. One example of this misstatement is illustrated by OTA's 

assertion that effective medical screening of pilots over 60 would 

increase the annual exam costs f o r  these older pilots by over $700. 

It supplies a chart purporting to demonstrate this. This chart is 

misleading for two reasons. First, many of the tests identified 

ns contributing to over $700 in increased costs for pilots over 60 

are recommended by OTA to be given to pilots substantially younger 

than 60. Those costs are not a function of turning 60, despite the 

inference drawn from the wording of the chart. Second, OTA s t a t e s  

that the tests were recommended by the IOM. I n  many cases this is 

untrue -- the IOM did not at all, and the NIA would not today 

recommend an  echocardiogram for a pilot who whose risk factors are 

low and who passed an exercise stress test. The inclusion of this 

test appears t o  have served only the purpose of increasing medical 

costs at age 60 by $300. 

a. But most unacceptable is OTA's assumption that accident 

rates rise a t  age 60 as a function of age and that t h i s  is proof 

of the inability of medical exame to adequately screen pilots. 

23. I n  support of its  thesis, OTA cites certain data o n  

accident rates that it states were supplied by NASA Amee R e s e a r c h  

12 



:enter and Charles Billings. I t  is t rue tha t  D r .  B i l l ings  work6 

Eor NASA, bu t  these data were not developed by NASA Ames. D r .  

Bi l l ings ha6 for  several years acted as an expert witness for 

various companies wishing t o  remove p i lo t s  from f l i g h t  status at 

age 6 0 .  NASA has taken the position tha t  D r .  Billings' F i r s t  

Amendment r igh t s  allow him t o  undertake these a c t i v i t i e s  On hie  Own 

tbe, so h a g  as he makes it clear t h a t  he is not presenting NASA's 

position. The OTA charts were developed by D r .  B i l l ings  for The 

Boeing Company as i t s  expert w i t n e s s  i n  t h e  recent p i l o t  age caee  

-C "any - . Those data is also are essent ia l ly  t h e  

same data used by the  FAA in i t s  denial of t h e  Bennett p e t i t i o n  for 

exemption, FAA Regulatory Docket No. 25008 (May 26, 1 9 8 9 ) .  

24.  If OTA had asked t h e  NIA about t h i s  data, NIA would have 

responded t h a t  the accident data upon which the FAA and OTA have 

relied combine s t a t i s t i c a l  apples and f r u i t  salad, and  are no t  

useful. 

a. One th i rd  of all reported f l i gh t  h o u r s  for the years 

underlying the FAA/OTA charts (1976-1980)  were flown in a i r  c a r r i e r  

operations, generally large commercial a i r l i ne r s  w i t h  multiple 

engine a i rc raf t ,  redundant electronic systems, multiple crew, 

s t r i c t  inspection standards, and a host of other eaf ety-related 

operating conditions tha t  make such  f l i gh t s  extremely safe. No 

individual over 60 p i lo t s  a i r l i ne  f l igh ts ,  and t h e  accident r a t e  

for pilots aged 60-69 who hold Class I and 11 medical c e r t i f i c a t e s  

( l i k e  those a l so  held by a i r l i ne  p i l o t s )  appears to increase in the 

FAAfOA analyses. However, tha t  apparent increase is QB a function 

of the absence of p i lo t s ,  a f t e r  6 0 ,  from a i r  carrier operations, 

t h e  safest  type of flying hours. 

13 
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AM-200 

Age 60 Hearing 

FS-1 E 
Attached is our analysis of the informetion submitted through the 

bearing urd a l l  exhibits received. We must eoncludc from the a r g m n t  

Age 60 Hearing. These comwnts are  bared upon the transcript  of the 

presented i n  oppoeition to the Age 60 rule that  no valid rearom a i r t  

SYMBOk 

t ha t  would offmet the nale’m pmitivc impact upon fli.ght 8nd public 

safety. It i 8  in the public interest  that  the Age 60 Rule be rct8ined. 

OZIGItiAL S I Q m  
R.L. RZTG?-W, m. 
. V. SIEGEL, X.D. 

Federal Air Surgeon, AM-1 /r 
2 Enclosure8 
Analysis of Comsent. 
Aerospace Wdicine a r t ic le ,  

Dec 71 on Age 60 Rule 

Af~200:GKNorvood:krq:63093:1Wao’12 
Retyped :AM- 12 : GGravely : 68318: 11 17/72 

cc: 
AN-200 
AC-134 
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Attached is our analys is  of t he  information submitted through the 

Age 60 Hearing. 

hearing and a l l  exhibits received. 

presented i n  opposition t o  the  Age 60 r u l e  t h a t  no val id  reasons e x i s t  

These comments are based upon t he  t r a n s c r i p t  of t he  

We must conclude from the arguments 

t h a t  would o f f s e t  the  r u l e ' s  positive impact upon f l i g h t  and public 

safety. It i s  i n  the  public i n t e r e s t  t h a t  the  Age 60 Rule be retained. 

- L d ,  fu. b. 
Federel A i r  Surgeon, AM-1 

2 Enclosures 
Analysis of Comments 
Aerospace Medicine a r t i c l e ,  

Dec 7 1  on Age 60 Rule 

- .  



. A  h - 2  c ,  

14 Apri l  1972 

AGE 60 RULE 

E i s t o r p  

Adopted: 1 December 1959 

E f f e t t i v e :  15 Hprch 1960 

R$visions: No individual  who has reached his 60th bir thday s h a l l  be 
u t i l i z e d  o r  s ene  as a p i l o t  on any a i r c r a f t  while engaged in  
a i r  carrier operations.  (CAR 40.260 et a l ) .  

Basis: 
1. Deter iora t ion  of numerous psychophysiological funct ions with 

age. 

2. Increased frequency of'sudden incapaci ta t ion/death from 
cardiovascular  disease. . 

3, l o t  poss ib le  t o  medically quant i fy  in individuals ,  

Reaction: 

1. Massive r e s i s t a n c e  by p i l o t s '  union (ALPA) - should make 
ind iv idua l  determination. 

ALPA s u i t  in f ede ra l  court  in 1960 - r u l e  upheld by d i s t r i c t  
court and C i r c u i t  Cour t  of Appeals. 
t o  review. . 

2, 
Supreme Court refused 

- I  

Aninn Research on P i l o t s  

FM Georgetown C l i n i c a l  Research I n s t i t u t e :  

Study es tab l i shed  1961 t o  develop **Physiological Age Rating." 

T e F l n a t c d  1966 a f t e r  extensive review - l i t t l e  promise of 
accomplishment . 
Foundation (NIH Grant): 

Began 1961 - no t  €or purpose of c s t a b l i r b i n g  p i l o t  age criteria. 

Terminated by NIH in 1969 - f a u l t y  design. 
1 

Data inadequate ' for .  any meaningful conclusions regarding 
"Age 60" ru le .  - 

'. 
- .  

'\ 
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Review of Aging Studies - General 
A continuous activity in Office of Aviation Medicine. 

Review by special consultant (Bohannon) - 1968-1969. 
/ 

Review by advisory committee - 1968-1969. 
Comprehensive literature survey (Gerathewohl) on psychophysiological 
effects of aging - 1971. ,- 

I 

Tabulation of cardiovascular disease mortality experience - 1971. 
Lcgal/Administrative Actions 

ALPA suit 1960 - rule upheld. 
Numerous petitions for exemption 1960-1971 - denied. - --. . 
Several suits in federal courts 1969-1971 - dis&sred or continued 

for failure t o  exhaust administrative remedies. 

Public hearing - October 1971 
1. No nev information presented. 

. 
2. Request for rule-making to modify "Age 60" rule denied. 

(Smith, Acting Administrator) 23 March 1972. ---- 
., Suuxnary/Current Status - 

Hanp rtudies of the aging process now exist - most u t  funded by 
the federal government (NIH, VA, Do, etc.). Results of studies to 
data do not provide a sound basis for making determinations as to 
which indfvidual pilots might safely be permittsd t o  f l y  beyond the 
age of 60 or be required to discontinue flying before that a5e, 
bccaurc of age changes, 60 years is  an age after which the adverse 
rffactr of age accumulate rapidly, from a statistical point of view. 
S m  critical functions deteriorate before the age of 60. If there 
vare to bt any modification of the "age 60" rule bared solely on 
rdical evidence, It would undoubtedly be modified to a somewhat 
la\pu age. 

c 

The age lhit for a11 other couatries operating under the require- 
wntr of the International Civil Aviation Organitation (ICAO) is 
60 years  - for all pilots engaged in international comncrcial 

-. - opsrationr . 

'. ' 
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LOCKHEED- CALIFORNIA COMPANY 
A DIV IS IOM O C  LOCCHCCD A I I C I A V l  C O I I C O I A T I O M  
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May 1, 1969 

Peter V. Siegel, M.D. 
Federal A i r  Surgeon, AM-1 
Department of Traneportation 
Federal  Aviation Administration 
800 Independence Avenue, S. W. 
Washington, D. C. 20590 

Dear D r .  Siegel: 

I have just  received all the comments on the briefing at  the 
Lovelace Clinic, December 9, 1968, and a m  submitting the 
opinions and recommendations of the subcommittee. It is our 
unanimous opinid'n that, while the Lovelace Study of Physio- 
logics1 and Psychological Aging in Pilots is  an interesting and 
informative research program in gerontology, the results to 
date do not contribute significantly to a better understanding of 
the age 60 rule. The data neither support nor negate the basic 
contention upon which the ru le  was established, nor was any 
information presented by the Lovelace spokesmen indicative 
of any other studies being performed elsewhere which would 
contribute to the solution of the problem. 
reasons were listed in support of the subcommittee's conclu- 

The following 

sions: 

1. 

2. 

3. 

4. 

The Lovelace study was not originally intended 
to resolve the age 6 0  problem. 

The program is basically a gerontological study 
of a select male population which coincidentally 
happens t o  consist of test and transport pilots, 
and at best indicates that pilots as a group 
deteriorate age-wise more  slowly than the 
general population. 

The tes t  population was self- selected, which 
makes the study group a very special one. 

The number of subjects in the cri t ical  age groups 
( 5 5  to 65)  is insufficient to provide the required 
data. 

.. 
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5. 

6 .  
- 

7 .  

8. 

9. 

Elimination f rom the mtudy of those who developed 
disqualifying medical conditions removed a 

have been important in correlating morbidity with 
aging processes. 

The lack of follow-up studies on the group in 
paragraph 5 and those who dropped from the 
study for various reasons eliminated a source 
of additional important information. 

No attempt was made to correlate  physiological 
and pathological variations with performance and  
proficiency required in flying a commercial 
aircraft .  

potential source of s ignificant data which would - -r  
b 

While the psychological studies did touch on 
certain aspects of performance, the small 
differences observed between various age level8 
and the small  sample involved with respect to 
elderly pilots do not permit use  of these data to 
support a change in the rule. 

The study was not functionally designed as a 
basis for predicting sudden incapacitation. 

Recomm endat ions : 

1. The majority of committee members  question whether 
there  is an actual need for  additional medical studies 
to  support the age 6 0  rule. 
medical etudies will ever  produce eufficient reliable 
data to reasonably answer the question. M e r e  feel 
that phyoiological findings per  r e  cannot be quanti- 
tatively related to actual pilot performance in the 
cockpit of an aircraft. Still others feel that in view 
of the technicological advances in automated control 
systems and improvements in cockpit design, the 
hazards associated with pilot incapacitation a r e  very 
small. 

Several believe that no 

2. It is felt that a c learer  definition of the requirements 
for flying is needed, with requirements expressed in 
t e r m s  of psychomotor variables which a r e  subject to 
experimental observation and quantification; and once 
meaeured, permit application to a population of 
sufficient eize to ensure accurate statistical correla- 
tions. This information is essential before the resul ts  
of medical testing can be evaluated. .. 
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3. Any change in the age 60  rule at  the present r tate of 
OUT knowledge will invariably be a change to another 
equally arbi t rary rule based on some criterion 
measure  other than age, but one probably no m o r e  
clear  and perhaps no more  justifiable. b 

4. Attempts nhould be made to solicit inforEation on OU& !I.\J 

&- ?-U ;c 
:>-.. : C. 

1 _ .  1 . ‘  

experiences of the airlines, ALPA, APA, azd other . 
appropriate organizations during the past ten years  
that the rule has been in existence. In addition, it 

opinions of airl ine transport  pilots who have 
voluntarily retired, been ret i red for health reasons, 
and thoee arbi t rar i ly  retired a t  age 60.  

’ . 
- 

would be helpful to determine the experience and 

5. It is suggested that results of the following three 
studies be obtained prior t o  making any recommenda- 
tions o r  decisions concerning additional studies or  
rule changes. 

a. The Ohio State University study of the ALPA 
LOSS of License Program. 

b. Questionnaire study of retired airl ine pilotF 
being performed by Dr. E. Car ter  of the 
Mayo Clinic. 

c. Incapacitation studies being performed a t  
United Airlines Denver Training Center and 
at Ohio State University. 

- 

If desired, the full reports of the seven subcommittee members  
a r e  available for your review.. 

Yours very truly, 

’~ 1 Chairman 
Subcomxnittee on Pilot Aging 

cxB:lmc 
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DEPARTMENT OF HEALTH. EDUCATION.  A N D  WELFARE 

DEPARTMENT OF HEALTH. E D U C A T I O N .  AND WELFARE 
PUBLIC HEALTH SERVICE 

N A T I O N A L  INSTITUTES OF HEALTH 
BfTTHCSDA M A n V L A N D  

J a n u a r y  27, 1970 

- 
P e t e r  V. S iege l ,  M.D. 
Federal Air Surgeon 
Office of Aviat ion Medicine, AM-1 
Federal  Aviation Admfnistration 
Washington, D.C. 20590 

Dear D r .  S iege l :  

am wri t ing  in response to  your recent  request  f o r  information 
concerning the Lovelace Foundation Study of Physiologic and Psy- 
chologic Aging i n  P i l o t s  supported by N I H  Grant HD 00518. 

In t h a t  l e t t e r  you asked f o r  e i t h e r  a copy of the Site Review 
Committee Report on t h a t  study o r  tbe type of information t h a t  
would almost necessar i ly  have t o  be based on such a report .  
l e t t e r  ind ica ted  t h a t  that  information would be used in connection 
w i t h  a e u i t  f i l e d  i n  a United S t a t e s  Dirr t r ic t  Court from the D i s t r i c t  
of Columbia for Declaratory Judgment and In junc t ive  Rel ie f  from t h a t  
p a r t  of Federal Aviatlon Regulations per ta in ing  t o  the  age 60 l M t  
f o r  a i r l i n e  p i l o t s .  

Your 

Your reques t  poses a very d i f f i c u l t  problem for the  a t a f f  of t h e  
National I n s t i t u t e s  of Heelth, 
agency by providfng any information t h a t  i t  be l ieves  would be help- 
ful. However, we f e e l  a g r e e t  ob l iga t ion  t o  preserve the confiden- 
t l a l i t y  of the results of OUT review processes. 
of the  National I n s t i t u t e 8  of Health i n  the  performance of the  re- 
s p o n s i b i l i t t e s  placed on i t  by the  Congrees depends verg heavi ly  
on the  peer review system. 
to  be extremely e f f e c t i v e  by m e t  nonoFederal groups t h a t  have 
evaluated it. Such a eyetem can only opera te  eucccssful ly  i f  the  
c o n s u ~ t a n t e  wbo p a r t i c i p a t e  i n  i t  be l ieve  t h a t  t h e i r  evaluat ions 
vi11 be held conf ident ia l .  For us t o  re leaee  the  r e a u l t s  of euch 
a review body t o  you in a form t h a t  could be used in court testi-  
mony would se r ious ly  damage our review eyetem. The necessity for 
c o n f i d e n t i a l i t y  i s  recognized in the pub l i ca t ion  e n t i t l e d  “Public 
Information Reguletion as of December 4, 1968” pr in ted  by the  De- 
partment of Health,  Education, and Welfare, 
descr ibes  the  a v a i l a b i l i t y  t o  the  pub l i c  of records of the  Depart- 
ment of Health, Education, and Welfare pursuant to  Publ ic  Lav 90-23, 

We n a t u r a l l y  want t o  he lp  a s i s t e r  

Indeed, the  success 

This peer  rev iev  system has been judged 

This publ ica t ion  
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the  Publ ic  Information A c t .  As an example of mater la l  exempt from 
publ ic  d i sc losure  i t  l i s t s  : 

- "Records of de l ibe ra t ions ,  discussions,  
comnents, evaluat ions,  and notes of mem- 
bers o€ advisory cOnmittee6, study or 
review panels,  task forces ,  or work groups.'' 

If we were t o  r e l e a s e  the requested information t o  the  Federal  Aviation 
Agency w t t h  the  understanding t h a t  It would not  be placed in the  publ ic  
domain, it would be of l i t t l e  value to you. I say t h i s  because 1 be- 
l i e v e  that  i t  is not  information alone you need, but  rather permission 
to  use it i n  court .  I would think t h a t  the site v i s i t  made by your 
a t a f f  and consul tants  i n  November 1968 provided you with a f a i r l y  
complete s c i e n t i f i c  eva lua t ion  of the Lovelace Study. 

I am very aorry to be unable t o  comply with your request.  Hovevef, 
I do no t  be l ieve  that  i n  t h i s  p a r t i c u l a r  case lack  of knowledge of 
the  evaluat ion made by the  National I n s t i t u t e o f  Health review bodies 
will ser ious ly  impair your e f f e c t i v e  discharge of your r e s p o n s l b i l i t i e s .  

S incere ly  yourp~., A 

/John P, She'& in, Ph. D. 
/ Deputy Director ,  NIH 
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DEFARTMENT OF TRANSPORTATION 
FEDERAL AVIATION ADMINISTRATION 

WASHINGTON, D.C. 2VSQl 
DATE J a n u a r y  1 4 ,  1980 

IN D C P L T  
R C r t a  7 0  aY-1 

sueJCcl Background information on Contract  No. DOT-FA79UA-4335 wi th  
Goddard and Assoc ia tes  

FROU Federal  A i r  Surgeon, -1 

70 AGC-400 
Attent ion:  AGC-420 

A t  the  request of Hr. Richard Shultz (AGC-420).  I am provid ing  
information concerning agency a c t i v i t i e s  lead ing  t o  the  l e t t i n g  of 
t h i s  con t r ac t .  This information canes frm no tes  i n  my f i l e s  and 

r e c o l l e c t i o n .  

On May 21 ,  1979, I rece ived  a telephone cal l  from Hr. Dick S t a f f o r d  
of FAA Off ice  of P u b l i c  A f f a i r s  advis ing me t h a t  t h e  Deputy 
Adniinistrator,  Mr. Quent in  Taylor ,  was scheduled t o  a p p e a r  on the  
Panorama Telev is ion  show on Wednesday, May 23, t o  t a l k  about t he  
age-60 r u l e .  
appearance by Mr. Taylor  included,  1. Hearings by the  House S e l e c t  
Committee on Aging on March 21, 1979, and 2.  The i n t r o d u c t i o n  of a 
number of b i l l s  r e l a t i n g  to  t h e  age-60 r u l e  betveen l a t e  Uarch 1979 
a n d  early Hay 1979. 
vas HR-39t8, dated Hay 4, 1979, and submitted by Mr. Pepper ,  Chairman 
of the House S e l e c t  Committee on Aging. 
Mr. S t a f f o r d  ind ica t ed  t h a t  a b r i e f i n g  paper should be yrepared  in 
connection with Mr. Tay lo r ' s  planned t e l e v i s i o n  appearance.  

P e r t i n e n t  events  t h a t  preceded t h i s  scheduled lV 

The b i l l  having the  g r e a t e s t  number of sponsors  

In h i s  te lephone c a l l ,  

On May 21, 1979, I prepared a b r i e f i n g  paper f o r  Mr. T a y l o r ' s  use ,  
e n t i t l e d ,  "Emphasis I tems--Pi lot  Age 60." 
Mr. Taylor  o r a l l y .  Th i s  b r i e f i n g  took p lace  on Hay 22, 1979. A t  
t h a t  b r i e f i n g ,  i n  a d d i t i o n  t o  summarizing t h e  matters I n  the  p r e p a r e d  
b r i e f i n g  paper,  I provided Hr. Taylor w i th  a copy of r e c e n t  cour t  
dec i s ions  r e l a t i n g  t o  t h e  age-60 r u l e  a n d  the  agency 's  r e f u s a l  t o  
g ran t  exemptions, in format ion  concerning the  c u r r e n t  p o s i t i o n  of the 
A i r  Transport  Assoc ia t ion  regarding t h e  age-60 r u l e  and r a i s e d  the  
ques t ion  as t o  whether,  i n  a n t i c i p a t i o n  of hear ings  t h a t  might be 
held on b i l l s  t h a t  had been introduced,  ve should r eques t  an Independent 
review of the whole age-60 matter. Hr. Taylor r eac t ed  favorably t o  
t h i s  i dea  upon which I suggested t h a t  the  person most s u i t a b l e  t o  con- 
duct such a review vould be D r .  James L. Goddard. I reviewed 
Dr. Goddard's background b r i e f l y  wi th  kir, Taylor ,  c a l l i n g  a t t e n t i o n  
t o  the  f a c t  that he was t h e  f i r s t  Civil  Air Surgeon of the  FAA a t  
the r i m e  t h e  age-60 r u l e  was being d e l i b e r a t e d  and even tua l ly  became 
l av .  I also pointed o u t  t h a t  D r .  Coddard had s i g n i f i c a n t  o t h e r  
experience,  having been for some years t h e  D i r e c t o r  of t h e  U.S. 
Pub l l c  Heal th  Se rv ice  Center  f o r  Disease-Control and, subsequent ly ,  the  

I a l s o  arranged to br i e f  

. -/.- '. - 
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Conmissioner of the  Food and Drug Adminis t ra t ion.  
D r .  Goddard's experience s i g n i f i c a n t l y  included an a v i a t i o n  medicine 
background, knowledge of e x p e r t s  i n  a v i d e  v a r i e t y  of medical dis- 
c i p l i n e s  t h a t  could be u s e f u l l y  brought t o  bear  i n  such a review 
and  background i n  Federal  r egu la to ry  a c t i v i t i e s  (FAA and FDA) .  
Hr. Taylor agreed t h a t  I should explore  the p o s s i b i l i t y  of engaging 
D r .  Goddard's s e rv i ces .  I ind ica t ed  that I would check wi th  
&. Burt Randal l ,  Acting Chief of L e g i s l a t i v e  A f f a i r s  (AGC-601, befo re  
c o n t a c t i n g  D r .  Goddard. 

I pointed out  t h a t  

lk. Taylor  agreed that this should be done. 

I contac ted  Mr. Randal l  on May 22 ,  1979, and ou t l ined  the  planned 
approach. H e  i nd ica t ed  he would t a l k  t o  the  Chief Counsel and then 
c o n t a c t  me.  On Kay 23, Kr. Randal l  c a l l e d  t o  i n d i c a t e  t h a t  
H r .  Onstad says:  "It 's 0.k. t o  t a l k  t o  Goddard." 

I vas able t o  t a l k  t o  D r .  Goddard by te lephone on May 2 4 ,  1979, a t  
area code 203/322-9172. I o u t l i n e d  t h e  t e n t a t i v e  plan.  He ind ica t ed  
t h a t  he v a s  agreeable  t o  s e t t i n g  up a t a s k  f o r c e  for purpose of the  
review. He ' indicated he would a l s o  c a l l  me regard ing  a planned v i s i t  
t o  explore  t h e  matter f u r t h e r  a f te r  t h e  f i r s t  week i n  June. I advised 
Mr. Randal l  of t h i s  conversat ion.  
when Dr. Goddard v i s i t e d  the  O f f i c e  of Aviat ion Medicine, D r .  Goddard 
c a l l e d  me on s e v e r a l  occasions t o  sha re  v i t h  me his sugges t ions  con- 
cern ing  the  names of members who might s e r v e  on h i s  t a sk  fo rce .  I 
mentioned o t h e r  names for his p o s s i b l e  cons ide ra t ion  b u t  made i t  c l e a r  
t h a t  he was f r e e  t o  choose his OM group. 

Between t h i s  time and June 11, 1979, 

On May 25,  1979, Mr. Randall  c a l l e d  t o  adv i se  t h a t  the  Chairman of tke  
Avia t ion  Subcommittee of t he  Rouse Committee on P u b l i c  Works and 
Transpor t a t ion  vas cons ider ing  hold ing  hea r ings  on the  age-60 mat te r  
on June  27 and 28, 1979. Subsequently,  on June 5 ,  1979, Hr. David 
Hahan, S p e c i a l  A s s i s t a n t  f o r  L e g i s l a t i v e  Affairs (AOA-IO), c a l l e d  t o  
a d v i s e  t h a t  t h e  planned hea r ings  for June 27  and 28 had been s e t  back 
t o  mid J u l y .  

A t  Dr. Goddard's v i s i t  t o  t h e  O f f i c e  of Avia t ion  Medicine on June 11, 
1979, a t t e n d e e s ,  in a d d i t i o n  to  me, vere Dr. Douglas Busby, Deputy 
Fede ra l  A i r  Surgeon; Dr. Son Jordan, Chief ,  Aeromedical Standards 
Div is ion;  and Dr. W i l l i a m  Hark, MM-530. A t  the  meeting v i t h  
D r .  Goddard, t h e  background and events r e l a t i n g  t o  the  age-60 r u l e  
vere d iscussed .  These d i scuss ions  included t h e  r egu la to ry  h i s t o r y  
( inc luding  a c t i o n s  on p e t i t i o n s  for exemption) c o u r t  ca ses  and r e s u l t s  
of c o u r t  r ev ievs ,  and recent activities in t h e  Congress. D r .  Goddard 
vas a l s o  made mare of the  n a t u r e  of reviews made and i n  process  w i t h i n  
t h e  O f f i c e  of Aviat ion Medicine relating t o  the age-60 matter. 

Fol loving  D r .  Goddard'n v i s i t ,  it vas determined t h a t  a vork s ta tement  
r e l a t i n g  t o  an a g e 6 0  rwieu would be developed. 
this-vas ess igned  t o  Dr. W i l l i a m  Hark. 
of work dated June  29, 1979. 

R e s p o n s i b i l i t y  for 
Dr. Hark prepared a s ta tement  
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On J u l y  2 ,  1979, I met wi th  the Deputy Adminis t ra tor ,  Hr. Taylor, t o  
d i s c u s s  p repa ra t ions  for t h e  upcoming hear ings  by t h e  Avia t ion  
Subcommittee of t he  Rouse Pub l i c  Works and Transpor t a t ion  C o m i t t e e .  
A t  t h a t  meeting Mr. Taylor  ind ica ted  t h a t  ue  should t r y  t o  have t he  
c o n t r a c t  v i t h  Goddard sfgned before  t h e  hear ings  convened. 
i nd ica t ed  t h a t  d i s c u s s i o n s  betveen a s t a f f  member of t he  O f f i c e  of 
Avia t ion  Medicine and con t r ac t ing  personnel In t he  L o g i s t i c s  Serv ice  
had e s t ab l i shed  t h a t  r e g u l a r  con t r ac t ing  procedures would take  as much 
as 3 t o  4 months for a c o n t r a c t  t o  be l e t ,  
mission t o  t a l k  t o  t h e  Di rec to r  of L o g i s t i c s  Service concerning the  
p o s s i b i l i t y  of proceeding t o  l e t  a s o l e  source c o n t r a c t  wi th  Goddard 
and Associates .  Be gave me approval t o  do so. 

I 

I asked Mr. Tay lo r ' s  per- 

On J u l y  3, 1979, I xnet.with Mr. Richard Frakes,  D i r e c t o r  of t h e  
L o g i s t i c s  Se rv ice ,  concerning t h i s  matter. He ind ica t ed  t h a t  he 
f e l t  t h i s  was an a p p r o p r i a t e  matter t o  be  handled under a s o l e  source 
c o n t r a c t  and  i nd ica t ed  t h a t  he would i d e n t i f y  some member of h i s  
s e r v i c e  t o  provide t h e  O f f i c e  of Aviat ion Medicine w i t h  s p e c i f i c a t i o n s  
regard ing  the  con ten t  of a s o l e  source s ta tement .  

On July 3, 1979,  I repor t ed  the  s t a t u s  of a c t i o n s  l e a d i n g  t o  a con- 
t rac t  t o  Mr. David Mahan (AOA-IO). He ind ica t ed  a t  t h a t  t ime that 
he vould t a l k  t o  Ur. Taylor  concerning the  proposed s tudy.  

On J u l y  5 ,  1979, I m e t  w i th  X r .  Ear l  Davis and Mr. James Chestnut of 
the  L o g i s t i c s  Serv ice  to d i s c u s s  w h a t  uas needed t o  develop a purchase 
r eques t  f o r  a c o n t r a c t  w i t h  Goddard and Associates .  
i d e n t i f i e d  as t h e  c o n t a c t  person wi th in  t h e  L o g i s t i c s  Se rv ice ,  and 
Mrs. P a t r i c i a  Myers and D r .  W i l l i a m  Hark were i d e n t i f i e d  t o  r ep resen t  
the  O f f i c e  of Avia t ion  Medicine i n  t h i s  e f f o r t .  

Hr. Earl Davis vas 

On J u l y  6, 1979, I advised  Mr. T a y l o r  of a c t i o n s  taken t o  d a t e  and 
he d i r e c t e d  me to proceed In t h e  d i r e c t i o n  a l r e a d y  e s t a b l i s h e d .  
Mr. Taylor  i nd ica t ed  that he had had some informal  conve r sa t ions  v i t h  
r e p r e s e n t a t i v e s  of t h e  law f i rm  of Haley, Bader and P o t t s ,  concerning 
the  planned review and r epor t ed  t h a t  they " th ink  t h i s  is a good Idea." 
Hr. Taylor  a l s o  i n d i c a t e d  t h a t  he thought a p a r t  of the review by t h e  
Coddard group should b e  a pub l i c  hear ing.  A t  this conver sa t ion ,  I a l s o  
advised Kr. Taylor  that Hr. Mahan had ind ica t ed  on J u l y  3, 1979, that 
he was going t o  s h a r e  w i t h  X r .  Taylor h i s  vlevs regard ing  t iming of 
the  cont racc  e f f o r t  in relation t o  scheduled hearings. 

On a number of occasions between his June 11 meeting w i t h  us and his 
v i s i t  t o  FAA on July 16, 1979, Dr. Goddard c a l l e d  me conceming h i s  
progress In obtaining members f o r  hi8 t a s k  f o r c e  and h connect ion  
wi th  p l a n s  f o r  t h e  initial meeting of t h e  group. S p e c i f i c a l l y ,  on 
July 6, 1979, Dr. Goddard announced t h a t  he would l i k e  t o  hold  t h e  f f r 6 t  
mee*g of t he  group In Washington on August 31 and September 1, 1 9 7 9 ,  
and asked that  I a r r a n g e  f o r  meet- space.  I n  addit ion,  he asked that 
I be prepared t o  make a p r e s e n t a t i o n  t o  the  group concerning t h e  back- 
ground regard lng  t h e  a g e 6 0  ru le  and events  subsequent t o  i t s  adopt ioa.  

FT? <-..-c..- !,,;- USE OrILY 
brbfr M i t i t j  to Ire Cete;mki Under 5 U.S.C. 552 
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I ind ica ted  I would be prepared t o  do t h i s .  Be asked t h a t  someone be 
i d e n t i f i e d ,  a l s o ,  t o  review the  n a t u r e  of FAA ainnan medical s t anda rds  
and c e r t i f i c a t i o n  procedures .  Dr. Jon Jordan vas i d e n t i f i e d  f o r  t h a t  
p re sen ta t ion .  He a l s o  asked f o r  my a s s i s t a n c e  i n  obta in ing  someone t o  
present  i n fo rna t ion  concerning acc iden t  experience,  a s  r e l a t e d  t o  age 
(KTSB), and a person t o  speak on t h e  l o s s  of l i c e n s e  insurance experience 
as i t  r e l a t e d  t o  age.  Dr. Goddard ind ica t ed  that he would make c o n t a c t  
v i t h  the Nat ional  I n s t i t u t e s  of Aging t o  ob ta in  information concerning 
the  s t a t u s  of c u r r e n t  r e s e a r c h  on phys io log ica l  aging. 
conversat ion,  D r .  Goddard gave t h e  p ro jec t ed  d a t e s  f o r  f u t u r e  meetings 
a s  w e l l .  I t  vas a l s o  agreed t h a t  c e r t a i n  materials t h a t  the  Of f i ce  of 
Aviat ion Medicine had accumulated over t h e  years  p e r t i n e n t  t o  a review 
of the age-60 mle would be assembled and s e n t  t o  each of the persons 
i n  his group. It vas on t h i s  d a t e  t h a t  he advised t h a t  D r .  Robert Bruce 
h a d  agreed t o  s e n e  t h e  group. He a lso  i nd ica t ed  t h a t  D r .  Menduke 
and D r .  Boshes had agreed t o  se rve .  He vas in t he  process  of a t tempt ing  
t o  contac t  Dr. Henry Blackburn, D r .  James Birren, and Mr. "Red" Stubben. 

On J u l y  13,-1979, D r .  Goddard, i n  a te lephone conversa t ion ,  i nd ica t ed  he 
vould v i s i t  the  O f f i c e  of Avia t ion  Medicine on Ju ly  16 f o r  t he  purpose 
of completing work l ead ing  to t h e  l e t t i n g  of a con t rac t .  
repor ted  the membership of h i s  group, a m  cons i s t ing  of the  fol lowing:  
Dr. Winter, D r .  Boshes, D r .  Kannel ( i n  p l ace  of Dr. Blackburn, who could 
not j o i n ) ,  D r .  Botwinick, D r .  Menduke, D r .  Bruce. Be is s t i l l  t r y i n g  t o  
contac t  Mr. Stubben and D r .  Brody of the  Nat ional  I n s t i t u t e s  of Aging. 

I n  the  same 

He a l s o  

Dr. Goddard v i s i t e d  t h e  Office of Avia t ion  Medicine on J u l y  16,  1979, 
a t  which time he presented  m e  a copy of a t e n t a t i v e  agenda f o r  t he  
meeting t o  be he ld  Ju ly  31 and August 1. (Note t h a t  t h i s  i s  a change 
from the  dates previous ly  discussed--August 31 and September 1.) On 
Ju ly  16, 1979, a c o n t r a c t  vas s igned  by D r .  Goddard and the FAA con- 
t r a c t i n g  o f f i c e r .  
him i n  the  des i r ed  review t o  meet the  s p e c i f i c a t i o n s  of t he  c o n t r a c t  
vas  f inned up on July 16. 

The composition of t h e  group assembled t o  a s s i s t  

On J u l y  20, 1979, Mr. Fred F a r r a r  of t h e  Of f i ce  of Publ ic  U f a i r s  
c a l l e d  concerning t h e  Goddard c o n t r a c t  and a c t i o n s  t o  i s s u e  a news 
r e l e a s e .  D r .  Reighard Ind ica t ed  t h a t  t h e r e  had been no i n t e n t i o n  to 
I s sue  a news release, t o  h i s  knowledge. D r ,  Reighard r e f e r r e d  
Hr. Farrar  t o  Hr. Taylor .  Hr. F a r r a r  c a l l e d  l a t e r  on the  same day 
and ind ica ted  t h a t  a news r e l e a s e  w a s  t o  be prepared and i s s u e d  and 
asked D r .  Relghard's a s s i s t a n c e  in i ts  p repa ra t ion .  

On J u l y  25, 1979, D r .  Reubin Andress of t h e  Nat ional  I n s t i t u t e s  on 
Aging ca l l ed  t o  i n d i c a t e  he and s e v e r a l  persons from t h e  Gerontology 
Research Center i n  Balt imore would meet w i t h  the  Goddard group on 
Wednesday, August 1. 

SubFequent t o  the  te lephqne conve r sa t ion  of July 6 behreen D r .  Goddard 
and me conceraing persons who might be f n v i t e d  t o  make p r e s e n t a t i o n s  
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t o  h i s  group, I contacted the  NTSB (Mr. Gerald Bruggink) and v a s  
assured t h a t  someone would be Able t o  meet with the  Coddard group t o  
t a l k  about acc iden t s  and age.  I a l s o  made e f f o r t s  t o  o b t a i n  someone 
v f t h  knowledge concerning loss Of l i c e n s e  insurance experience f o r  
p i l o t s  a f t e r  Dr. Goddard advised  m e  t h a t  D r .  Robert Riordan, t he  
Medical Advisor t o  t h e  Avia t ion  Insurance  Agency in A t l a n t a ,  was 
unable  t o  meet. 
t h i s  information and a p r e s e n t a t i o n  t o  the  Goddard group included:  
Mr. Wally Remdt of Top l i s ,  h r d f n g ,  Wagner and Glidden, t h e  insurance  
adjustment  firm f o r  a i r l i n e  p i l o t  l o s s  of l i c e n s e  insurance ;  Dr. Robert  
Wick, who along w i t h  Dr. Charles B i l l i n g s  and Dr. Linton Kulak had 
done a s tudy of loss of l i c e n s e  experience s e v e r a l  years  prev ious ly .  
I also contacted D r .  B i l l i n g s .  
a b l e  t o  be present  a t  t h e  planned meeting. 
t h e  s e n i o r  au thor  of t h e  s tudy ,  was a v a i l a b l e  a n d  agreed t o  make a 
p r e s e n t a t i o n  t o  the  group. 

Persons  I contac ted  f o r  t h e  purpose of acqu i r ing  

Nei ther  D r .  B i l l i n g s  nor Dr. k'ick was 
However, Dr. Linton Kulak, 

A p r e s s  r e l e a s e  vas i s sued  by t h e  FAA on Ju ly  27 ,  1979. 
improperly s t a t e d  i n  i t s  opening sen tence  that "z Federa l  Avia t ion  
Adminis t ra t ion _has impaneled a group of medical expe r t s  t o  make an 
i n p a r t i a l  reassessment of Its c o n t r o v e r s i a l  'Age 60 Rule'.'' (Emphasis 
added. 1 

Z t  

On August 1, 1979, Hr. Roland Ecke r t ,  Spec ia l  Counsel t o  the  
Adminis t ra tor ,  c a l l e d  m e  t o  adv i se  t h a t  t he re  vas t o  be a meeting w i t h  
t h e  Adminis t ra tor  on F r iday ,  August 3, 1 9 7 9 ,  on t he  Goddard s tudy .  
Th i s  vas l a t e r  changed t o  t h e  a f t e rnoon  of Thursday, August 2 .  

A t  t h e  August 2 meeting, Mr. Bond, t h e  Adminis t ra tor ,  made i t  c l e a r  
t h a t  he  vas  unhappy w i t h  t h e  select ion of Dr. Coddard t o  perform t h e  
s tudy .  It  appeared that Mr. Bond's concern had t o  do w i t h  t h e  f a c t  
t h a t  Dr. Goddard v a s  t h e  C i v i l  M r  Surgeon a t  t h e  time the r u l e  vas 
adopted. Persoas vho a l s o  a t t ended  this meeting were: t h e  Deputy 
Adminis t ra tor ,  t he  chief b u m e l ,  Hr. Randal l ,  W .  Hahan, and 
Hr. Eckert. Severa l  members of the group repea ted ly  r e f e r r e d  t o  
Dr. Goddard as  t h e  person who i n i t i a t e d  the  agency r u l e ,  d e s p i t e  t h e  
f a c t  t h a t  t h e  group had been t o l d  that work on t h e  n o t i c e  of proposed 
rule-making had begun ecveral months befo re  D r .  Goddard had become 
t h e  Civi l  Air Surgeon and was i s sued  approximately a month be fo re  his 
announced s e l e c t i o n .  It was never  clear t o  me vhy t h e  Adminis t ra tor  
had developed a concern a t  this t ime i n  a mat te r  vh ich  w a s  i n i t i a t e d  
a t  t h e  d i r e c t i o n  of t h e  Deputy Admia ie t ra tor  on Hay 22, 1979. At 
t h i s  meeting va r ious  a l t e r n a t i v e  s t r a t e g i e s  concerning t h e  handl ing  
of t he  Goddard s tudy  uere d iscussed .  Among t he  a l t e r n a t i v e s  con- 
s i d e r e d  was c a n c e l l a t i o n  of the Coddard con t r ac t .  k. Hahan was 
i n s t r u c t e d  t o  talk v i t h  and o b t a i n  t h e  views of t h e  s t a f f  of t h e  
Avia t ion  Subcormnittee of tbe House P u b l i c  Works and Transpor t a t ion  
Comaittee. . 
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On August 6, 1979, Ur. Taylor ,  Deputy Adminis t ra tor ,  called t o  adv i se  
t h a t  " the  Goddard e f f o r t  should remain v iab le ."  

On August 7, 1979, Hr. Hahan c a l l e d  t o  suggest  t h a t  the  Goddard r e p o r t ,  
when completed, be presented  t o  the  Nat ional  I n s t i t u t e s  of Heal th  f o r  
t h e i r  review and c r i t i q u e .  
"This is  an e x c e l l e n t  idea." 

H e  i nd ica t ed  t h a t  Hr. Taylor  t h inks  

On August 15, 1979, a meeting was held  i n  Adminis t ra tor  Bond's o f f i c e  
v i t h  Dr. Robert B u t l e r ,  D i r e c t o r  of t h e  Nat ional  I n s t i t u t e  on Aging. 
With him vere Dr. Robert  Ringler ,  Deputy Di rec to r ,  and D r .  Carol  
Ludwig. 
Counsel t o  the  Adminis t ra tor  Fir. Roland Ecker t  and D r .  Reighard.  
meeting followed a te lephone  ca l l  from D r .  But le r  t o  Hr. Bond on 
August 8 sugges t ing  that they meet. 
one day a f t e r  a l e t t e r  from t h e  Chairman of t he  S e l e c t  Committee on 
Aging t o  the  D i r e c t o r  of t h e  Nat iona l  I n s t i t u t e  on Aging calling 
h i s  a t t e n t i o n  t o  t h e  p rov i s ions  of b i l l  KR-3948 which vould c a l l  f o r  
a s tudy by the  Na t iona l  I n s t i t u t e  on Aging of t he  age-60 matter. 
Among t h e  numerous matters d iscussed  a t  the  August 15 NIA/FAA meeting 
vas t h e  Goddard s tudy .  Adminis t ra tor  Bond asked t h a t  t h e  Nat ional  
I n s t i t u t e  on Aging coamence t h e i r  ovn review and s tudy  of the  age-60 
m a t t e r  nov, with  funds which FAA would provide.  The N U  Direc to r  
dec l ined ,  saying i n  essence ,  t h a t  i n  t h e  absence of a l e g i s l a t i v e  
requirement he could n o t  i n i t i a t e  such a rev iev .  When asked if the  
NIA would review and c r i t i q u e  tlie results of the  Goddard S t u d y ,  i t  
was my understanding t h a t  t h e i r  response was i n  the  a f f i n n a t i v e .  Em- 
eve r ,  s e v e r a l  days l a te r  on checking w i t h  the  Deputy Di rec to r  of N U ,  
he ind ica t ed  he thought "Dr .  Bu t l e r  vould be r a t h e r  negat ive."  This 
was i n t e r p r e t e d  t o  mean t h a t  t h e  D i r e c t o r  of the  N U  d id  no t  wish t o  
become involved in t h i s  matter u n t i l  and u n l e s s  t h e r e  vas a l e g i s -  
l a t i v e  mandate t o  become involved.  

FAA personnel  a t  t he  meeting were Adminis t ra tor  Bond, Spec ia l  
This  

It should be noted t h a t  t h i s  vas 

On August 16, 1979, MI. Ecker t  asked D r .  Reighard to  a t tempt  t o  f i n d  
some recognized and a u t h o r i t a t i v e  group t o  review t h e  Coddard r e p o r t  
when a v a i l a b l e .  Be s p e c i f i c a l l y  mentioned the  p o s s i b i l i t y  t h a t  t h e  
American Medical Assoc ia t ion  might review t h e  report. Contac ts  v i t h  
the  American Medical Assoc ia t ion  on t h a t  d a t e  revealed t h a t  t h e  
machinery f o r  conduct ing such r w l e v s  involved a lengthy  and d e t a i l e d  
~ T O C C S S ,  consuming as much as a y e a r ' s  rime. It was subsequent ly  
determined (on August 21, 1979) that t h e  I n s t i t u t e  of Medicine of 
t h e  Nat iona l  Academy of Sc iences  vould be a b l e  t o  conduct a t imely 
review. Th i s  vas made known t o  Mr. Ecker t  and Hr. Hahan on September 5 ,  
1979. 
August 2 1  and September 5 )  
would th ink  about  t h e  I n s t i t u t e  of Htdicint review and call  m e .  

(Vacation time f o r  Ecke r t  and I in t h e  t h e  in t e rven ing  between 
On September 5 ,  &. Eckert  i nd ica t ed  he 
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On September 6, 1979, Hr. Ecker t  c a l l e d  me and ind ica t ed  he v ished  a 
purchase request  prepared by the  a f te rnoon of that day, covering a 
role aource con t rac t  v i t h  t h e  Nat iona l  Academy of Sciences I n s t i t u t e  
of Medicine, t o  r e v i w  the  Coddard Contract .  Be ind t ruc ted  me t o  
con tac t  Hr. Dick Smith of t h e  Chief Counsel 's  o f f i c e ,  who would 
handle  the mat te r  of a s s i s t a n c e  by the  L o g i s t i c s  Service.  A completed 
purchase reques t  was d e l i v e r e d  to Dick Smith a t  5 p.m. on September 6 ,  
1979. 

On September 12, 1979, Mr. James Chestnut of t h e  L o g i s t i c s  Se rv ice  
c a l l e d  Hrs. Xrene Barnett, Chief of the  Of f i ce  of Aviat ion Medicine 
Program Operations Div is ion ,  t o  advise  that he had received a c a l l  
from Dick Smith of the  Chief Counsel ' s  o f f i c e  v i t h  regard t o  t h e  
Gacional Academy of Sc iences  purchase request .  Xr. Smith had ta lked  
t o  Hr. Eckert  on September 11 and vas advised that t h e  purchase 
r eques t  vas t o  b e  r e tu rned  t o  t h e  Off ice  of Aviation Medicine and 
t h a t  "everything has been taken  care of." 
Hr. Chestnut t h a t  i t  was assumed t h a t  a dec i s ion  had been made that 
a r e v i e v  of t he  type descr ibed  in t he  purchase r eques t  vas not neces- 
sary. On September 13, 1979, Hr. Mahan c a l l e d  m e  t o  advise  that 
"we should proceed v i t h  t h e  Coddard review as we are now going." 

It vas reported by 

On September 13, 1979, I called Mr. Ecker t  concerning the  Goddard 
review. He advised t h a t  "events  have overtaken the  need f o r  Nat iona l  
Academy of Sciences e f f o r t  t o  r e v i w  t h e  Goddard review." 

The preceding is t h e  essence of t h e  handl ing of t h e  Goddard s tudy  and 
c o n t r a c t .  The Goddard s tudy I s  proceeding in accordance v f t h  t h e  
terms of t h e  c o n t r a c t  a t  this time. A t  the  reques t  of Mr. Michael 
Pangla, AN-400 ,  Dr. Goddard vas c a l l e d  on December 19,  1979, 
(by D r .  Hark) t o  r eques t  that D r .  Coddard n o t  oend any r e p o r t  t o  t h e  
FAA befo re  February 1, 1980. Subsequently,  a letter t o  the  same 
e f f e c t ,  prepared by ACC-400, for my s igna tu re ,  vas sent t o  D r .  Coddard. 

/ 
E. L. REIG 
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Frank H. Austin,  Jr., M.D. 
1409 T r a p  Road 
Vienna, VA 22180 

Dear ?rank: 

\ Enclosed  are t w o  items t h a t  c o n s o l i d a t e  some of my t h i n k i n g  on certain 
, q u e s t  i o n s .  

Liith best r e g a r d s ,  

K 
S t a n l e y  R. Mohler, M.D. 
Professor and Vice Chairman 
Department of Community Medicine 
D i r e c t o r ,  Aerospace Medicine 

SRM/mem 

Lnc ios u r e s  

I i 

i - ,  

\ 

- 



\ NO MEDICAL BASIS FOR AGE 60 RULE 

There is no medical b a s i s  f o r  t h e  age  60 r u l e .  

r u l e ,  FAR 121.* Today t h e r e  is no medica l  b a s i s  f o r  the rule%e' only f a c t o r s  

de te rmining  a p i l o t ' s  s a f e t y  are: 

The age 60 r u l e  i s  an o p e r a t i o n a l  

1. Freedom from impai r ing  d i s e a s e ;  

2 .  A b i l i t y  t o  perform; and 

3 .  Motivat ion t o  f l y  

With t h e  n e w  modem medical and f l i g h t  technology,  t h e s e  three can e a s i l y  be 

determined i n  a given p i l o t ,  as is t h e  case w i t h  the 500 a l c o h o l i c  a i r l i n e  

p i l o t s  , t h e  

p i l o t s  w i t h  o t h e r  v a r i o u s  c o n d i t i o n s .  

coronary bypass and p o s t - m y o c a r d i a l  i n f a r c t i o n  p i l o t s  , and t h e  

I f  t h e  o p e r a t i o n s  people  want t o  cont inue  t o  f i g h t  f o r  the r u l e ,  l e t  t h e m  make 

t h e i r  own case, a s  t h e r e  is no longer  a medical  bas i s  for i t .  f.E""' r 

*FAR 121. 383 ( a p p l i e s  on ly  t o  p i l o t s ,  no t  f l i g h t  e n g i n e e r s )  
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THE OFFICE OF AVIATION MEDICINE SKOULD REPORT DIRECTLY TO THE ADMINISTRATOR. 

The O f f i c e  of Aviat ion Medicine c o v e r s  broad a s p e c t s  of FAA r e s p o n s i b i l i t i e s  

t h a t  i n c l u d e  those  of A i r  T r a f f i c  C o n t r o l ,  O f f i c e  of P e r s o n n e l ,  Research and 

Development, and Employee Heal th .4  These are o u t s i d e  t h e  p u r v i e w  and expertise 

of the  A s s o c i a t e  Adminis t ra tor  f o r  Avia t ion  Standards 

demotion of t h e  Federal  A i r  Surgeon's o f f i c e  i n  1979 produced  an a d m i n i s t r a t i v e  

-tr"" 
fJ& b -  

The o r g a n i z a t i o n a l  
'r\ 

l a y e r  t ha t  c o n s i s t e n t l y  hampers and impedes t h e  e f f i c i e n t  o p e r a t i o n  of the 

O f f i c e  o f  Avia t ion  Medicine. r\ P a r t  o f  t h e  p r e s e n t  program problems of a d e q u a t e  

s t a f f i n g  and funds t h a t  f a c e  the  F e d e r a l  A i r  Surgeon may be  t raced  d i r e c t l y  t o  , 

f l o +  J a .  

f l 7 - t  1 0 .  
r e s o u r c e  d r a i n s  by the in te rposed  A s s o c i a t e  Adminis t ra tor  f o r  Aviat ion S tandards  

*A\ 

- Recommendation: Off ice  of Aviat ion Medicine should r e p o r t  d i r e c t l y  t o  t h e  

Adminis t ra tor .  

4- yo, - 
- 
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Uiuversitv of lllinois Aviation Research Laboratory Institute of Aviation 
J 

University of Illinois 
at Urbana-Champaign One Airport Rsad 

217 244-8607 
217 244-8761 fax 

Savoy, I L  61874 

November 14, 1991 

Mr. Samuel D. Woolsey 
A p t .  2101 
1000 N. Lake Shore Dr. 
Chicago, TL 60611 

Dear Captain Woolsey: 

With regards to your telephone inquiry yesterday about my testimony 
before the House Select Committee on Aging and the subsequent meeting with 
Panel members and FAA members I submit the following: 

On October 17, 1985 the House Selection Committee on Aging 
held a hearing regarding pilots and the FAA's "Age 60 Rule". 
verbatim testimonies of that hearing along with formal submissions 
to the Committee have been published in the Record. At the 
conclusion of the hearing Congressman Roybal, Chair of the 
Committee, requested that Dr. T. Franklin Williams, Dr. Stanley 
Mohler, and I meet with representatives of the FAA to develop a 
methodology to assess those pilots who might be granted an 
exemption to the "Age 60 Rule" or pilots in general if the Rule 
should be eliminated in its entirety. 

The 

On March 13, 1986, Director of National Institute on Aging 
Dr. T. Franklin Williams, Federal Air Surgeon Dr. Frank Austin, 
FAA Deputy Federal Air Surgeon Jon Jordan, Dr. Jefferson M .  
Koonce, and, I believe, Mr. Anthony Broderick of the FAA met in a 
congressional hearing room. We were introduced to each other, I 
don't recall by whom, and then left alone in the closed room to 
work on the problems as  requested. 

At the outset, after the passing of introductory 
pleasantries, one of the FAA persons flatly stated that we might 
discuss many things but regardless of what shall transpire they, 
the FAA, are not going to agree to change its position about this 
issue (the Age 60 Rule). Their position has been stated, and that 
is a given. 

I had entered that room with personal hopes of making some 
progress toward either eliminating the "Rule" or having the 
opportunity to develop a method for tracking the performance of 
selected pilots after sixty years of age. The FAA's statement was 
a shocking start, and it was no joke! 
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I n  t h e  subsequent discussions it was mentioned, by a FAA 
person, t h a t  the removal o f  t h e  "Rule" would be q u i t e  d i srupt ive  
t o  t h e  a i r l i n e s  because the a i r l i n e s  are a l l  se t -up  f o r  the  
ret irement  of p i l o t s  a t  60 years .  T h i s  would r e s u l t  i n  economic 
problems, manpower concerns, and a l l  s o r t s  o f  planning havoc. 
They, FAA and indus try ,  f e l t  t h a t  having a l l  o f  t h e  p i l o t s  
continue a f t e r  age 60 would be a great  economic problem, a n d  "When 
would t h e y  ret ire?" 
r e t i r e  a t  age 60 and that  
o n l y  a small percentage - perhaps l e s s  than 25%. 

We mentioned t h a t  many p i l o t s  would l i k e  to 
would not  w a n t  t o  continue f l y i n g ,  

I suggested that  they should be re t i red  when they  cannot 
q u a l i f y  f o r  the performance o f  t h e i r  d u t i e s ,  a n d  s ince  the  FAA 
approves o f  the  semi-annual medical examination a n d  check r i d e s  t o  
assure t h e  f l y i n g  s a f e t y  o f  the  publ ic  f o r  the  subsequent s ix  
months, why shouldn't that  be continued a f t e r  age 60? The 
response from the  FAA was t h a t  they are not  conf ident  t h a t  the  
semi-annual check system would insure the desired high degree o f  
s a f e t y  (This  degree o f  s a f e t y  has never been c l e a r l y  def ined by 
t h e  F A A ) .  
used i s  t h a t  unrel iable  f o r  p i l o t s  over age 60 then the  comments 
of some o f  my p i l o t  f r i e n d s  about incompetent captains  under age 
60 might there fore  be t rue .  Perhaps the a i r l i n e s  are not  t r u l y  
evaluat ing p i l o t s  as they g e t  o l d e r ,  but f i n d  it eas ier  t o  wait  
f o r  t h e  Rule t o  r e t i r e  them a t  60 years .  Acting as i f  the  hearing 
room was "bugged" the FAA person said tha t  he would not  respond t o  
t h a t  i n  " t h i s  room." 

I suggested tha t  i f  the assessment system current ly  

D r s .  Aus t in ,  Mohler, and W i l l i a m s  discussed various medical 
screening protocols that  would maintain a high l e v e l  o f  assurance 
f o r  the  physical well  being and r e l i a b i l i t y  o f  p i l o t s ,  equally 
e f f e c t i v e  before and a f t e r  age 6 0 ,  a n d  b e t t e r  than t h a t  which i s  
c u r r e n t l y  being done. A f t e r  some discussion on the  question of 
physical r e l i a b i l i t y  o f  p i l o t s  a f t e r  age 60 D r .  Aus t in  agreed t h a t  
there i s  no medical basis f o r  the "Rule",  tha t  i t  is e s s e n t i a l l y  
a n  adminis trat ive  matter. 

The outcome of the meeting was  t h a t  D r .  Wi l l iams ,  m y s e l f ,  
and o t h e r s  would develop a protocol t o  be used t o  f o l l o w  p i l o t s  
beyond age 60 a n d  would submit i t  t o  the House Se lec t  Committee on 
Aging, chaired by M r .  Roybal, and the FAA was s t i l l  entrenched i n  
i t s  p o s i t i o n  w i t h  no indicat ions o f  wi l l ingness  t o  even consider 
an exemption f o r  a s e l e c t  few p i l o t s  t o  s u b m i t  t o  the protocol .  
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Subsequently, we and others submitted protocols that could be used, and 
the FAA rejected each as not being adequate to absolutely guarantee no 
lessening of the high level of safety we currently enjoy, and suggested no 
alternative protocol - only the maintenance of the status quo. 

Overall, I have come to believe that the issue is an economic political 
issue in which the "Rule" is supported by (1) the union (ALPA) because it 
assures upward mobility of its members as the 60 year olds are moved out of 
the way, (2) the industry because they can drop a highly paid captain and 
hire-on two new pilots and still have change in their pockets, ( 3 )  the 
industry because its structure is geared for an age 60 retirement and to 
change it would create problems, and ( 4 )  the FAA because large organizations 
with great inertia are most resistant to change. Given our ability to 
evaluate pilots, both medically and in terms of their capability to perform 
their tasks, the highly reliable equipment they operate, the redundancy o f  
operators in the cockpit, and the high degree of automaticity in the cockpit, 
there is absolutely no reason for the FAA to continue to claim that the Age 60 
Rule is necessary to insure their yet undefined "highest degree of safety for 
the flying public". - 

If an airline wishes to enter a contractual agreement with a pilot in 
which the pilot agrees to retire at a particular age, that is acceptable to 
m e .  But for the Government to declare that all members of a class of pilots 
must retire at a specific chronological age is, by definition, clearly age 
discrimination on the part of the Government. There is no data to support the 
FAA's Age 60 Rule. 

p5f erson M. Koonce, Ph.D. 
Professor, and Acting Head, Aviation 
Research Lab 

Professor of Mechanical and 
Industrial Engineering 

JMK/ksa 
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I rl R I GI N AL 
IsLen H. Baker 

Zqual Employment Opportunity Commission 
1801 L Street, N.W. 
dashington, D.C. 20507 

-- -- 
4ssistant General Counsel fr 

c- 

_ .  ( 2 0 2 )  663-4770 
I C  

IN THE UNITED STATES DISTRICT COURT 
FOR THE 

CENTRAL DISTRICT OF CALIFORNIA 

EQUAL EMPLOY MEN^ OPPORTUNITY 
COMMISSION, 

Plaintiff, NO. 90-5253 TJH (Gx) 

V. 

LOCKHEED CORPORATION, 

DECLARATION OF 
1 
I FrzANK H. AUSTIN, JR., M.D. 
1 
1 For hearing October 22, 1990 Defendant. 1 3:OO p.m. 

1. I am Frank H. Austin, Jr. I am Crew Systems Manager for 

the National Aeronautics and --Space Administration (NASA) Space 

Station Program. My address is 10701 Park Ridge Boulevard, Reston, 

Virginia 22091. My office telephone is 703/487-7243. 

2. I am a physician, and am licensed in Texas and 

California. My specialty is Preventive Medicine and Aerospace 

Medicine. I m a former naval aviator test pilot and flight 

surgeon for the U.S. Navy,  from which I retired in 1978. 

3 .  I was the Federal Air Surgeon for the Federal Aviation 

Administration from October 1, 1984 through February 2, 1987. 

4.  Attached to this declaration is a copy of a letter, with 

two pages of attachments, that Stanley R. Mohler, M.D. sent to me 

on November 19, 1984. On this letter are handwritten comments. 

I wrote those comments on November 24, 1984. 
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5 .  Tthe first page of attachments to the letter is a piece 

entitled 'No Medical Basis for Age 60 Rule.' The piece argues that 

'with the new modern medical and flight technology [freedom from 

impairing disease, ability to perform and motivation to fly] can 

easily be determined in a given pilot.' I wrote the handwritten 

comments, that appear above and after the statement 'There is no 

medical basis for the age 60 rule, 'True in 1984,' and 'True.' The 

same statement is repeated at the end of the piece, and my 

handwritten comment, 'True,' follows it. At the end of the piece, 

I wrote the following handwritten comments: 

I believe this and Adm. Engen believes this. He wants to keep 
the age 60 rule now. I will support the admiral in his 
position. When it can be done - age 60 will be eliminated (I 
think!) Its an ECONOMIC Issue1 FA 

6.  I sent my handwritten comments to Dr. Mohler by returning 

the original document to him. I understand that a copy of this 

document was later submitted to the Federal Aviation Admiriistration 

i n  support of pilots' requests for medical exemptions from the "Age 

60 Rule' that prevents pilots from flying airliners after they 

- - - - ~- - .  - 
- 

reach that age. 

I declare under penalty of perjury that the foregoing is true 

and correct. Executed on October 1 0  1990. 

+JIy&L ank B. Austin, M.D. 
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t-Xth best regards. 
. .  .- . .  

- . /  
. c I t  
. .  i . .  

I - -  
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3. XDtivatioo to fly - ' -.. 
- . ~ -: . - ,  - I : :  c -  

2. Ability to perform; and 
- 

,- . -  - - r - -  
i- . 

*. 
Yith the oev nmdern m e d i c a l  and f l f g h t  technology, these three can easily be 

e deterzined in a given p i l o t ,  8 s  $8 the case v l t h  the SO0 alcohol ic  a i r l ine  . - - - -- _ -  - - - - -- ~ 

- 

-. 

QilOtS, f ie  coronary bypass m d  poit-myocardia1 infarction* pilots, and 'the - 

1 pilots v i t h  other various c o n d l t l ~ .  . 
i .  - . -  

I 

. .  
- .  - .  . - .. . . .  . _  ~ .- ., . . . -  

_- - .  
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PECLARATION OF M,AILl!lQ 

i I am, and was at the time the herein mentioned mailing took 

7 - 8 

9 

10 I 

- -  f l  - 

3 place, a citizen of the United Statec, over the age Of eighteen 

years and n o t  a party t o  the above-entitled cause. - I  
- 5 I (up employed in the Litigation Unit of the Lo8 Angel- 

Commission, under t h e  supervision of a member of the bar of this 

Court ,  at whose  direction tbie service by mai l  was  made. 

My business address is Equal  Employment Opportunity 

CoI"ission, Los Angeles District Office, 3660 Wilshire BOUleVatd, 

Suite 5 0 0 ,  LO6 Angcle6, California 90010. 

6 District O f f i c e  of the United States Equal  Employment Opportunity - I 

25 

2 6  

- e2' 
28, 

below, I served t h e  foregoing DEcz;nRATICN OF m w  H. M n - 1  /// 

- -- 
depositing 'copies thereof, enclosed in separate,- sealed- - 

='! ' e  

W 

- 
..I 

- 2 0  

21 

22 

23 

24 

I 

- 

envelopes with postage therein f u l l y  prepaid, in the United States 

mail  a t  Los Angeles, County of Lo6 Angele6, State  of California, 
- 

each of wbich envelopes va6 addressed respectively a6 fo~~ows: 
John F. Aslin 
George A. MMfredi 
Nancy W i l l i m s  
Jeffrey A. H o l l i n g m  
PEJuuNs OOlE 
10900 W i l s h i r e  Blvd. Uth F1 

a 90024 

3 declare under p e n a l t y  of perjury that t h e  foregoing i s  true 

and correct. 

Executed on /4-/-r- 4 0  , 19gQ at LOB Angeles, California, 

c. 
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November 8, 1991 

Capt. Samuel D. Woolsey 
1000 N. Lake Shore Drive 
Apt. a2101 
Chicago, IL 60611 

Dear Captain Woolsey: 

-- a. 7'- ..-..-__.- 
School of Meclicine 
Departmenl of C<JlI1lnlrl>l!y tlcalth 
P O  BOY. 927 
Dayton, Ohio 45/10 1 -0'P7 

Aerospace Modicicle 

51 3:276-8338 

In follow-up to our conversation on November 4 ,  the following 
summarizes the session I attended with Congressman Edward Roybal 
in his office, in the mid-1980's. In attendance were, in 
addition to M r .  Roybal, FAA Administrator Admiral Don Engen, FAA 
Federal A i r  Surgeon Frank Austin, FAA Deputy Federal Air Surgeon 
Jon Jordan, Dr. T. Franklyn Williams, Director of National 
Institute on Aging, Dr. Jeffrey Koonce, myself, and one or two 
other persons. 

Mr. Roybal called the meeting for the purpose of getting a status 
on how the Age 60 Rule could either have individual exceptions 
made to it (as the FAA does for myocardial infarction, 
alcoholism, and other disqualifying conditions), or be eliminated 
entirely. 

The high spots of the discussions included the statement by the 
FAA attendees that there is no longer a medical basis for the 
regulation, but that the FAA is reluctant to make exceptions or 
delete the regulation because FAA personnel do not want to burden 
the airlines administratively with a new personnel task of 
integrating the over 60 years of age pilots. 
out that this would be no problem as the airlines accommodate 
pilots with differing monthly flight time currencies, differing 
aircraft qualifications, differing schedules, and those who are 
alcoholics, have had heart attacks or strokes, and many others  
who require special medical studies. 
today to accommodate the over 60 age pilots in the same way that 
the under 60 age pilots are accommodated by airline personnel 
systems. In addition, he stated that current health status and 
current proficiency can be periodically assessed, and that if 
additional tests on an individual are indicated, the individual 

Dr. Mohler pointed 

It would be no problem 

Continued. . .  
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Capt. Samuel D. Woolsey 
November 8 ,  1991 
Page 2 

pilots would be willing to pay for these. 
representatives indicated that the problem was not now medical i n  
nature, but administrative. 

The FAA 

When the meeting concluded, Mr. Roybal suggested that evaluation 
assessment protocols for older pilots be sent to the FAA. These 
were developed by Dr. Williams and others and have been made a 
matter of record. The protocols can differ in detail, but 
basically are equivalent. 

Many captains continue to down-bid to flight engineer after 
reaching sixty, demonstrating their cockpit productivity and 
competency. The FAA as of this date has avoided making 
exceptions to its age cut-off regulation. ~n alternative f o r  
them would be to simply announce that this relic of the vacuum- 
tube era is recognized as a thing of the past and will be 
deleted. 

Sincerely yours, 
I 

< L ~ . * , L - :  i i< -C,i - .I 

Stanley R. Mohler, M.D. 
Professor and Vice Chair 
Department of Community Health 
Director, Aerospace Medicine 

c 



W 

Exhibit GG 



&a 60 Rule8 A w l  letter of l O / l 5 / 7 3  

Prom cafcty otmdpoiat,  we u e  not prepared to auk. m u c h  8 
t x e x " h r ~ o a  for rairJnp, tbr age I i d t .  X beliew that  th. 
mcmscndatiao should be based on d e a l  cvidence. Tha 
agency h u  "atood fim" I n  the past and upscld totiremeat a t  

PurtScr, t 5 a n  vrr. puDlfc baring held Octcber 19 and 20, 
1971, &ere e l l  intcrcrtcd parties hcd an q p o r t d t y  to furdoh 
"new d8LeH to justify changing tirc prereut rule. The evalurtion 
of the mridsnce v u  that 'bo D(Y data or inforution'' vam 
Wtdtted. 

69. Thh, a8 you &mu, !a* betn upheld an tb8 Catrta. 

Eceordinzly, rlicht Stmdartio docs not  believe raising the -e 
60 rule to  ace 62 thould &e pro-. 

~ s s l  t 1 5 r d  s7 
James F. Rudolph 

swcs r. BupQLm 

. .  

bPS-49:~'n'eastr:1d:z68128:10/16/73 
Retyped:CL\.:eaver:ldl:x63128:10/L7 /73 
-it ttn par UT- 1 : l d  : d8357  : 10/ 18 f 7 3 
cc: AFS-40 (2) 

us1 (2) .  
AX-43  
us49 
Ibp-1 
U S - L O O  
BCC- 20 
mi- 1 

HCr UUOU72 
US- 9-0014 

. I. 

. 

7 3  
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Dear Director Magnusson: 

This is to advise you that your request f o r  an extension fo 
compliance with the "Age 60 Requirement" f o r  Icelandai r 
approved. Compliance with this requirement is now expected by 

We hope this extension will allow for the adjustment IcelandaiLrnlG.lvYIOL 
must undertake I n  order to be in compliance with t h e  "Age 6 C  

July 31, 1 9 9 4 .  No further extensions should be expected. 

Requirement". 

Sincerely 

Eastern Region 
Nrc York Internaitonal Field. Office 

JFk Intenational Airport 
. -:.-,.-l _ _  Jamaica, New York 11430 

1 . _  I - 
. .  Halmar Building #75, Room 238 

-. I- .. * .... 
-._ -. 

? -  

. -  - . .  
- . -  

. _ .  - .  . . . .  . -  
- j : - : : :  1. - ~ 

. .  
. -  

.. . . - .  
Guomundur' Magnusson, Director 

' Lei fur E €  r i ksson International Airport 

OAT€ 

/(.&$ 
mia.mvueoL 

NYIFO 
i:~lu,rlAu61c 

O A T €  

- 
* 1 1 T l A L M l C  

DATE 

I .- . 

rr 

I 

Jacques Astre 
P r i nc i pa 1 Opera t i ons Ins pe c tor 

NYIFO: MS.; 1 1 / 0 8 / 9 3 :  A: \JASTRE\ICLEANDIC 
FILE:,8O4O. 9 

. .  . . . -. - .  . -  - . ._ .-.- .- ... 

FILE:,8O4O


Eastern Region 
Hew York International 

Halmar Building 75, 
JPK International 
Jamaica, Nev York JAN 0 G 1gz 

Hams, Morella, Gelband & Lagberton 
A t t :  Lawrence D. Nark0 

The Flour N i l 1  
Washington, D, C, 20007 

S u i t e  300 

F,lcld Of f lce  
Room 238 
Alrport 

11430 

I 

According to your l e t t e r  dated m a n b a r  21, 1992, the following 
Corre-Air International 8-747 pilots-fn-coPlafid require an 
axtenilon for corpllanca with FAA Bulletin Nunbar HBAT 91-06: . 

Landragin, J. 
Bsrf.1, c. 
Brland, 8 .  
Carpentier. A. 
Corrini. n. 
De Saint Vincent,  J. 
Dorrant. J. 
m r t ,  M. 
Lavudrinc. J. 
Rlaond, X. 
Rochard 
Tellf er 
Terrarsicr 

Yhlr i s  t o  advise you that your request on behalf o f  Corso-Alr 
Intarnational for ur extension to the .Age 60 Rule' has.  ken 
approved for  the above listed pllotr-in-coruand, Compliance w i t h  
tha rule is now cxpectcd'by October 31, 1993, 

Sl ncera 1 y, 

Stanley l!, Bator 
Principal Oparatlonr Inspector 
International Csrtif lcatt Hanagument Unit 

cc: 
-60 

N Y I r O ;  1 / 6 / 9 3 ; h : W A T O R :  PB; \FF#ZDISK:U;  \CORSEAIB.SISB 
F I L E :  8000 .2  POLXCY LETTER 
C O R S E A I R  FY93 wrro 

S 



- .  . .  - 
_- E a s r e c n  Region 

New Yt;rk International Field Z f I c e  
Halnar Building '15 Room 238 

JFK International Airport 
JaiRlalca, NY 11430 

I 
I 

. NOV 2 5 1992 

Cargolux 
Attn: G . R .  Hurst 
L-1110 Luxeubourg Alcport 
Luxembourg, Europe 

Dear Hr. iiurst: 

This Is t o  advise you that  your request for an extenslon t o r  conpiritnce with t h e  
"Age 60 Rule" for Cargolux pilots is approved. Coapllance with the rule is now 
expected by July 31, 1993, 

we hope this extension will allow for the adjustacnt Cargolux must undertake 111 

order t o  be in compliance with the  Age 60 Rule. 

Sincerely 

Thedore  Cavooris 
Prlnclpal Operations Inspector 
International Certificate Hanagement Unlt 

Enclosure 

EAIFO:  ns:CavoO~-is: 11/24/92:A:\Carqolux 
Fi le  FY93 IF0 

, a  

r '  
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-ice of 
Clralrrri \ t i  

II 

U.S. EQUAL EMPLOYMENT OPI'OKTUNITY COMMlSSf O N  
Washington, UC 20507 

r'oderal A v i a t i o n  Administration 
@fficc of C h i e f  counael 
X t t e n t i o n :  Rules Docket (AGC-LO) 
Docket: No. 27264  
L O O  Independence Avenue, 
Vashington, D.C. 20591 1 .  

'L'o Whom It May Concorn: # 

A8 Chairman of kha U.S. Equal Employment OppOrtUllib' 
~ . 3 " i S 6 ~ 0 1 1  (SSOC or Comniseion), I am writing I n  response to 
imtices published in tho Pcdera'l. Register' soliciting comntonts 
,)bout whether the Federal Aviat ion Administration (FM)  should 
in i t ia te  rulemaking about ita regulation commonly referred to BL; 

A g e  60 R u l e ,  14 C . F . R .  121.303(c) (2993). The Agr$60 Rule bars 
Indiv iduals  who have reached their s i x t i e t h  birthday- from s e w i n g  
aa pi lo t s  or copi1ot.e in f l ight  operations governed.py P a r t  121 of 
the FAA's rules, typically commercial flights. 

The Commission has 10ng been concerned about t h e  impact of khQ 
Age 60 Rule on The Cammission an€orCeEs the 
Age Diecr iminat  r on in Employment Act o f  1 9 6 7 ,  as amended, 29 U-6.C. 
621 & u. (ADEA) and also provides leadership and Coordination 
for a11 Federal agencies' EEO programs under Executive Order 12067. 
The Executive Order requires the FAA to coordinate with EEOC 
h S U r e  that its rules are consistent w i t h  the   commission':^ 

ilots and copilots.' 

%'he Comm$.ssion/a longstanding interest in t h e  Age 60 R U h  i G  
demonstrated in public testimony, comments and statements 
hicludfrsg; Z'estinony of Constance t. D u p e ,  Associate  G " d .  
C a U i I s e l ,  EBOC, Panel on the E x p o r h w x l  Pilots study, N a t h l a l  
I n s t i t u t e  on A g i n g ,  National Institutes of Health, May 2 7 ,  1981; 
EEOC'E Final, Interpretations of the Ago D i s c r i m i n a t i o n  in 
elnploymsnt A c t  of 1967, 49 Fed. Reg. 4 7 , 7 2 4  (1981); EEOC ComnlontG 
on the FM'a Advanced Notice of Proposed Rulemaking at 47 Fed. Rag. 
29,784 (1982) ; Testimony o f  former EEOC C h a i r "  Clarence Thoinas 
l->sfore the. Ilouso SoleccI. Committee on Aging, October 1 9 8 5 ;  August 
12, 1985 letter from former EEOC Chairman Clarence Thomas to former 
FAA Administrator Donald Engen urging the FAA to grant h p a t i t i o n  
by 39 pilots for exempt5onc from the Age 60 Rule so thsy could 
participate in a controlled study envisioped by the National 
I n f i t i t U t e  of Aging panel. 

n 



inhrpretatlon of the: ADEA. For the rQZLEOnG set forth below, 1: 
U L ~ Q  the FAA to i n i t i a t e  rulemaking about its Age 60 Rule and to 
l J f t  tlia age GO limit for cornmorcfeZ p i l o t s  and co- pilot^, 

Tho ADEA prohibita omploymcnt discrimination against 
irrdFviduaZe at: Least (10 yeara of age. Under the ADEA, i t  is 
UI lawful for an employer to have a maximum age limitation for  it^ 
eiwloyees unless the employer can establfsh t h a t  the age l i m i t a t i o n  
i r .  a bona f i d e  occupational qualification (BPOQ) ffreasonahly 
nncessary to the n o ~ n l  aparfition o€ the  particular business. 2 9  
U . S . C . A .  623  (E) (1) (West 1985). A n  EEOC regulation sets f o r t h  what: 
an employer must prove to establish that age is 8 BFOQ: 

That (1) the age limit is rentsonably nececsary 
to the essence of the bus iness ,  and either ( 2 )  
that  all or subctanliallg all individuals 
exoluded from the job involved are i n  Pact 
disqualified, or ( 3 )  that  eoms of the 
i nd ividu a I s BO excluaoa possess a 
disqualifying t r a i t :  t h a t  cannot be ascertained 
except by reference to age, If the emp10y6rfG 
objective in asserting a BFOQ is the goal of 
public safety,  tho employer must prove that 
the challenged practice does J.ndeed ef f ec tuae  
that goal and t h a t  there is no acceptasla 
al ternat ive  which would better advance it. 'or 
equally advance it w i t h  less discriminatory 
impact. 

29 C , F . R .  1625,G(b) (1992) .' 

a 

Tha EEOC does not  believe t h a t  a chkonological age 1 i m i t a L i o 2 l  
::or comercia1 p i l o t s  ia a BFOQ becauae p i l o t  skills and health Ctt4tl 
;)e asaessed accurately on an individual boais ,  rsgbrdloss of ago- 
Tndaed, the  FAA itself  relies on individualized testing as a basis 
('or issuing medical certificates to people of all ages, including 
khosa age 60 and above, who serve os pilots i n  non-Part 121 f l i g h t  
q=rations. MOreoVer, in Conmission litigation challenging pilot 
q e  limits imposed by employers whose f l i g h t  operations are not 
yovernad BxcLusivefy by Part 121, the EEOC's experts have t e s t i f i e d  
U i a t  Clnas I w d i c a l  t e o t i n g  1s fully s u f f i c i e n t  to identiey health 
or perfQmance problem6 that  may surface for pilots regardlaso of 
age. These experts also have stated that, to the extent f u r t h o r  
teaking may be deslirabla, cardiac atresd test@, enhanced blood. 

The DEOC's standard was cited w i t h  approval by the Supreme 
Court in &stern A i . x & p x L  Inc. v,  C r b w e l L ,  4 7 2  U.S.  1100, 41G-l'l  
(1985) (affirming a judgment t h a t  Western Airline's n\andatOL'y 
r e t h " t  rule  for flight engineera did not: qualify asl a BFOQ) .  
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Ao a result: of the ConuniGsLon‘s enfdrcement efforta under t ~ i c r  
ADEA, pilotn over the ngo of 60 who had been restrictad by COII\pFLk\Y 
age limitations now fly i r t  a variety of f l i g h t  oparntionB i r n t  
governed by P a r t  121. XndividuaZs over the age oP 60 servo LIS 
pilots of experimental test flights in high performance m i l i t n r y  
a i r c ra f t ,  f l y  jumbo j e t s  both in t e s t i n g  and i n  certain p a S G Q k l ~ C 1 :  
Operations not subject; to Part 121, and pilot; corporate j a t f , .  

In l i t i g a t i o n  brought by the Commission under the ADEA 
challenging the Boeing Company’s policy oF removing pilots at clgc 
60 from flight status in non-part  121 operations, the U.S. Court of 
Appeals to r  the  N i n t h  C i r c u i t  held  that tho FM’s Age GO Rule dj,d 
not establish a BFoQ mif a m&tter’bE low. &EQcq?.i.gl, 8 4 3  F . 2 ~ 1  
1213 (9th Cir. 19S8)6 This l i l igat ion*was  reGo1ved in 1990 with (1 
consent decree under which qualified Boelng pilots  are permitted t o  
remain on flight sta tua  up t o  thoir 63rd b i r t h d a p .  Boeing wi3.1. 
reassess this age pollay i n  1 9 9 5 ,  subsequent to the antering of n 

91-0760 MRP (C.P. Cal.) , the CommicrGion hac refused to consider any 
settlement t h a t  would fnvolve a p i l o t  age limitation ;of 1esG tharr 
age 6 S a 5  In f a c t ,  in the  most recent consent decree q E  this t y p c ,  
which wa6 e n t e r e d  in EEgC v .  G m man  cor^, C , A , .  No. 92-1034 
( E I D . N . Y . ) ,  a l l  pi lot;  age 1 i i n i t a t E n s  were e l i m i r m t q d . 6  

The repart: titled !‘Age 60 Project, ConSalidated Databnc;o- 
Exparh”s ,  Final Reportfl ( H i l t o n  Report) , recently prepared for 
the C i v i l  Aeromedical. Inst i tute .  of the FAA, sup orta tho concluGj.on 
that the age 60 limit for pilots is not defens  B b l e  BB a BFbQ Under 
the ADEA- Based on oaraful statistical q’nnlyais, t h i s  report Pound 

similar consent decree in m,C v .  Roc-1 Int ‘I, CP ~ h ,  C . A ,  ITo,  

Those employers t h a t  have resolved EEOC Litigation h y  
entering i n t o  consent decrees lifting age 60  p o l i c i e s  are using 
such additional tests fer: c e r t a i n  groups of pflots, insludiny but  
not l i m i t e d  to thoas over age 6 0 ,  to develop data  about their  
health. &A.&Q discusston of EEOC litigation- 

See pgoc v. m e e d  CorpL. , C.A. NO, 90-5253 TJEI ( C . 0 -  
C f d . )  (congent decree raised age l i m i t :  to 6 5 }  t gEOC v. c vxdA 
Dou 6. Corn,, C,A,  No, 91-0450 TYH (C.D. C a l . )  (conGett?!cr@e 
r a t h i m i t  ta 65  for pilots at Douglas Aircraft compaw 
Division). 

The commission a l s o  entered into a conciliation agrectnont 
W i t h  McDonhell Douglas Corporation to eliminate pilot 
limitations at the company‘s McDonnell Aircraft  Company Division. 
During the coutf68 o f  directed inves t iga t ions ,  Northrop Corporation I 

C;c”aL Dynamics corporation, U n i t e d  TeChn~i l0gh8  Corporation I a n d  
General Electric e l iminated their pilot age Zfmitations. 
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'In> h i n t  or an increase in accident rat6 for pilots of scheduled 
a i r  carriers 8s they neared their 60th birthday. rr7 This concluafon 
i r ;  especially significant i n  light o$ the. repart's avowsclly 
conservative interpretation of the data. . 

v 

In 6um, the Age 60 Rule should &s l i f t e d  by the F A A ,  
Medical and proficiency tests on an individual basis are effective 
and nan-discriminatory ways to assure t h a t  commercial pilot;s 
m i n t a i n  tho highest standardc of c a € c t y  at all ages. 

B Q C a W e  the hge 60 Rule has precluded the development of data 
alaout pilots i n  Part 121 flight operations who are age 6 0  and 
older, ra ia ing  the age limit €or P a r t  121 pilots to age 65 for c? 
s;Iecific period of time as a transitional meaeure may be a 
r~-asonable interim step.9 ThiG .c~oulb allow commercial pilotrr to 
c()nt:inua f l y i n g  beyond age 6 0  whkla the FAA plans B f u l l  t rane i t io l l  

Whflc the Hilton Report caUtiouGllr 
rmomenda raising the age limit to G 3 ,  the data presenked does not 
clipport an ago 63 limitation under the ADEA. MoreOVar, an WQ 
l i m i t  of 63 would likely bar development of suffioient h e a l t h  and 
safety data about commeqcial p i l o t s  over the age of 60 to QSseGS 
tile need for any p i l o t  age l i m i t G  at a l l .  

individualized testing. 

I look forward to working together w i t h  the t l  F A A  on this 
Important  matter in tho future. 

ea?--- ny E. Gal egoc 

H i l t o n  Report at; 6-2, 

64. 

' Tho Commission's posit ion ie that age cannot; be a BFOQ for  
cQlUnIeTCia1 or any other piloto bscnuse p i l o t  skills and health C J Q ~  

bQ acaUrately assessed on an individual basisr, regardlass of W e -  
HOWBVer, as noted earlier, the Comn\ission has se t t l ed  l i t i 9 a t i o l I  
after the employer agreed to increase the p i l o t  age l i m i t a t i o n  to 
age 6 5 ,  thereby allowing the development of data about t h e  h e n l t h  
and safety record of p i l o t s  over age 60. bm at pages 2 - 3 .  
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